Pension Benefit Guaranty Corporation
87-2

January 28, 1987
RE FERE NC E:
[*1] 420 4 Sale of Assets
OP INION :
This responds to your request for the opinion of the Pension Benefit Guaranty Corporation ("the PB GC" ) on the
application of Section 4204 of the Employee Re tirement Income Security Act, as amended ("ERISA" or "the Act").
Spe cifically, you ask whether ERISA Section 4204 applies when a man ufacture r and distributor ("the seller" ) partially
or comp letely ceases participation in a multiemployer plan by selling its distribution rights to local distribution companies
("the purchasers") and assigning to the purchasers leases for veh icles used in de livery of the seller's product.
Under ERISA Section 4204, a complete or partial withdrawal does not occur as a result of a bona fide, arm 's-length
sale of assets to an unrelated party if (1) the purchaser has an obligation to contribute for substantially the same number
of contribution base units for which the seller had an obligation to contribute; (2) the purchaser provides a bond or
establishes an escrow for five plan years following the sale; and (3) the contract for the sale provides that the seller is
secondarily liable to the plan if the purchaser withd raws d uring tho se five plan years and fails to pay its withd rawal [*2]
liability.
Anything of value, including distribution rights and leases, may be an asset within the meaning of ERISA Section
4204. In the situation you describe, it appea rs that the distribution rights and leases are an integral part of the purcha sers'
performance of the work that gave rise to the seller's obligation to contribute to the plan and the purchasers will be
obligated to contribute with resp ect to such wo rk. In such a case, the PB GC's opinion is that the sale o f these assets
would constitute a sale of assets within the meaning o f Section 4204, and that section would apply to the tran saction if
the other req uirements of tha t section are met.
The PBG C has not independently verified the facts set forth in your letter and does not opine whether the distribution
arrangement constitutes a sale. ERISA provides that the determination of factual questions arising under ERISA Sections
4201-4219 is, in the first instance, the responsibility of the plan sponsor. The Act further provides that an em ployer's
dispute of the p lan spo nsor's de termination is to be resolved first through arbitration, subject to review in the courts.
If you have further questions, please contact the attorney [*3] handling this matter, John Foster, of the P BGC's
Corporate P olicy and Regulatio ns Department. His telep hone numb er is 20 2-77 8-88 50.
John H. F alsey
Acting General C ounsel

