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October 11, 1985
RE FERE NC E:
[*1] Joint Implementation G uidelines
OP INION :
This is in respo nse to your request for the opinion of the Pension Benefit Guaranty Corporation (PBGC) on whether
the asset reversion guidelines of M ay 23, 198 4, apply to a transfer of assets and liabilities from a single-employer pension
plan to a multiem ployer plan, with a resulting termina tion of the single-em ployer plan.
In your fact situation, a company that currently maintains a sing le-emp loyer p lan covering its union emplo yees is
involved in collective bargaining negotiations over an expired collective bargaining agreement. As part of the
negotiations, the company has proposed a termination of its single-employer plan, with a resultant reversion of exce ss
assets to the company (as permitted by the plan document). The union that represents the company's employees is willing
to agree to the termination subject to certain conditions, one of which is that the company become a p articipant in, and
transfer assets and liabilities to, a multiemployer pension plan to which the union is already a party. The multiemployer
plan in question is fully funded.
As you mention in your letter, the PBG C, in co ope ration with the Department of Labor and the Internal [*2]
Revenue Service, has issued asset reversion guidelines to deal with various issues raised in connection with an em ployer's
receipt of surplus assets fo llowing the termination o f a defined benefit pension plan. It is the agencies' interpretation that
an employer cannot invoke the termination and asset distribution provisions of Title IV of the Employee Retirement
Income Security Act (E RISA) merely by taking steps that, in form, ap pear to bring about a termination of a plan, when,
in substance, the transaction do es not constitute a full termination. A ccordingly, the guidelines state the agenc ies'
determination that, among other things, the law requires that the benefits of participants in an ongoing plan following
a so-ca lled "spin-off/terminatio n" be fully vested and annuitized.
Exceptions to the application of these provisions depend on the circumstances of a transaction. The transaction you
describe, a transfer from a single-employer plan to an ongoing multiemployer plan followed by the termination of the
single-employer plan, is no t generally a transa ction to which the spin-off/termination requirements of the guidelines
app ly. However, if the transaction lacks a substantial [*3] business purpose and instead is intended as a means to
recover surplus plan assets without satisfying the p lan term ination requirements of T itle IV o f ERISA, the PB GC will
not recognize the termination under Title IV. A valid plan termination is a prerequisite to a reversion of surplus plan
assets to an employer. An intent to circumvent the termination requirements can be indicated by many factors including,
but not limited to, the size of the tran sferor e mplo yer relative to the other employers participating in the multiemployer
plan, the stability and financial health of the multiemployer plan, and the amount of assets relative to the liabilities that
are tran sferred to the multiemp loyer p lan.
The conc lusions se t forth in this letter are limited to Title IV of ER ISA. Any opinions relating to Title I of ERISA
and the Internal Re venue Co de m ust be o btained from the Department of Lab or and the Internal R evenue Service,
respe ctively.
I hope this information is of assistance to you. If you have further questions, please contact the attorney handling
this matter, * * *, of the PBG C's Corporate Policy and Regulations Department. * * * telephone number is (202) 254486 0.
Edward R. [*4] Mackiewicz
General C ounsel

