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RE FERE NC E:
402 1(b)(2 ) Plans Co vered. G overnm ent Plans
OP INION :
This is in response to your inquiry as to whether the above-referenced pension plan (the "Plan") is subject to the
provisions of Title IV of the Employee Retirement Income Security Act of 1974 (the "A ct"). We have concluded that
the Plan is not subject to the p rovisio ns of that Title.
As you have rep resented the facts, the * * * (the "C ounc il"), which maintains the P lan for its em ployees, consists
entirely of elected government officials of several * * * Indian tribes (the "Tribes"). The Council was established to
coo rdina te the distrib ution on Indian reservation s of funds provided by various fed eral, state, and private charitable
programs. Ove r 90% o f the funds distributed by the Co uncil are provided by the fed eral go vernm ent.
In considering the qu estion of the applicability of Title IV to the Plan, we observe first that federal statutes are
generally applicable to all American citizens, including Indians. Statutes assessing federal income tax, for example, have
usually been d eemed to apply to the income s earne d by A merican Ind ians.
Nonetheless, a number of statutes which affect the relationship [*2] of employers with their employees have been
held not to ap ply to ce rtain Indian tribal enterprises. The National Labor Relations Act of 1935 and the Occupational
Safety and H ealth Act of 19 70 are two such statutes. The principle involved in these determinations is that while the
exercise by Indian tribes of their powers as sovereign nations is subject to limitation by action of Congress, legislation
will not be presumed to limit tribal sovereignty in the absence of specific language stating that intent.
It is subject to these precepts that we examine the issue raised by your inquiry.
In utilizing the Co uncil for the purpose of collaborating with federal assistance programs, the Tribes are acting as
sovereign nations. The autho rity to structure the C ounc il's relationship with its emp loyees is an und oubted attrib ute of
the Trib es' sovereignty. T itle IV's provisions would, if applied to the Pla n, palp ably affec t that relationship and thereby,
to some degree, circum scribe the exercise of that sove reignty. T he T itle should not be presum ed thus to limit the Tribes'
exercise of their so vereign powers in the absence of specific language stating that intent. The Act contains no such [*3]
specific language.
W e conclude that Congress did not intend to extend Title IV coverage to plans maintained as a function of the
Tribes' interna l sovereignty and, acc ordingly, that the P lan is not subject to the p rovisio ns of the Title.
I trust this responds to your inquiry. If you have any further questions, please contact * * * of my staff at (202) 254301 0.
Henry Rose
General C ounsel

