Pension Benefit Guaranty Corporation
81-13

May 13, 1981
RE FERE NC E:
402 1(b)(2 ) Plans Co vered. G overnm ent Plans
OP INION :
This is in response to your letter regarding coverage of the above pension plan (the "Plan") under T itle IV of the
Employee Retirement Income Security Act of 1974 (" ERISA "). You asked whether the Plan is excluded from Title IV
coverage by Section 4021(b)(2) of ERISA. We have concluded that the Plan is not excluded from Title IV coverage by
that Section.
Section 4021(b)(2) of ER ISA exclud es from Title IV cove rage any plan "estab lished and maintained for its
employees by the Government of the United States, by the government of any State of political subdivision thereof, or
by any agency or instrumentality of any of the foregoing . . . ."
As you have represented the facts, A Inc. is a wholly owned subsidiary of the B Company, a major private United
States corporation. Pursuant to a contract with the U nited States Department of Energy (the "DO E"), A provide s a
variety of compu ter services to the DOE 's research facility at * * *, Washington, where all of A employees are located.
The contract requires that A maintain the Plan for those employees. Although the contract permits them to [*2] engage
in non-contract work, all of A employees in fact engag e exclusively in wo rk related to the contra ct. The parties anticipate
that in the event o f the termination o f the con tract, virtually all of A emplo yees wo uld co ntinue work at the * * * facility
as employees of a successor co ntracto r and particip ants in a successor pension plan.
A earns a profit from the contract and is reimbursed b y the DOE for its allowable e xpenses under the contra ct.
Among these allowable expenses are employee salaries and employer contributions to the Plan, to the extent those
salaries and contributions are attributable to work performed under the co ntract. Amendments to the Plan which effect
substantive changes or increase costs require the approval of the DOE. All employer contributions to the Plan are
dep osited with a private insurance carrier pursuant to an agreement between the carrier and the B Compa ny.
In the event of the termination of the co ntract, a p ayment adequate to meet all of A obligations to the Plan which
are mandated by ERISA is also an allowable cost to the extent those obligations are attributable to work performed under
the contract. The contract provides for either the purchase [*3] of annuities from a private insurance carrier or the
paym ent by A into the P lan of a su fficient sum to meet its obligations to the Plan under ERIS A. Such obligations are
determined by valuing the Plan's assets and liabilities as of a date six months after the date of contract termination.
Neither the Plan nor the contract pro vides for any d irect pa yment by the D OE of Plan participant benefits in the event
they becom e unav ailable from o ther fund ing media.
W e first examine the possibility that Section 4021(b)(2) might exclude the Plan from Title IV coverage as a plan
maintained for its employees by a governmental instrumentality. We do not consider A to be a federal instrume ntality,
and you have not urged that we should. A is wholly owned by a private corporation for which it produces p rofit and its
contract with the DO E designa tes it as a contractor rather than as an instrumentality. Accordingly, Section 4021(b)(2)
doe s not exclude the Plan from Title IV cove rage o n that ba sis.
We therefore consider the question of whether the Plan is maintained by the Government of the United States for
its employees. W e have concluded that the participants in the Plan are not employees of [*4] the Government of the
United States. In two significant respects, the DOE accords A employees different treatment from that which it accords
federal civil service employees. The employees of A are ineligible for payments from the federal funds for both
unemployment compensation and injured workers' compensation. A reimburses the State of Washington's unemployment
compensation fund for its payments to former A employees, while the DOE reimburses the State's workers' compensation
fund for its payments to injured A em ployees.
A further consideration supporting our conclusion is that statutory language pertaining to governmental employees
has usually been held no t to apply to the employees of inde pendent contractors d oing business with the go vernm ent.

Statutes to which this practice has been applied include the Fair Labor Standards Act of 193 8 and the Labor M anagement
Relations Act of 19 47.
W e therefore conclude, on the basis of the information furnished us, that the Section 4021(b)(2) exclusion does not
app ly to the P lan and , conse quently, that the P lan is subject to the pro visions o f Title IV .
If you should desire reconsideration of this determination you may file a request [*5] for reconsideration addressed
to:
General Counsel, Pension Benefit Guaranty Corporation, 2020 K Street, N.W., Washington, D.C. 20006
All of the requirements pertinent to a request for reconsid eration are set forth in Subpa rts A and C of the P BGC's
Administrative Review regulation (a copy of which is enclosed).
A purpose of the reconsideration process is the examination of information not already submitted and of issues not
already raised. If you do no t file a request for reconsideration it is possible that any judicial review of this determination
will be limited to grounds which the P BG C has had an op portunity to co nsider.
You must file the request for reconsideration within 30 days after the date of this determination. An extension of
time within which to file may be available; § 2618.4 of the enclosed regulation contains the provision governing
extensions of time.
I trust this resp onds to your inquiry. If yo u have any questions, p lease call * * * of my staff at (2 02) 254 -301 0.
Henry Rose
General C ounsel

