Pension Benefit Guaranty Corporation
79-15

November 15, 1979
RE FERE NC E:
[*1] 4021. Plans Covered
4021(a) P lans Covered. Requirements of Coverage
402 2(b)(8). B enefits G uaranteed. F ive Year P hase-in o f Guarantee.
OP INION :
This is in answer to your requests that the Pension Benefit Guaranty Corporation ("PBGC ") guarantee pension
benefits for 20 forme r emp loyees of * * * (the "C omp any") and that the benefits of three ind ividuals who a re currently
receiving payments from the PB GC which w ere decrea sed b ecause of a phase-in, be increased. (Although your letter
indicates four ind ividuals are rec eiving b enefits from PBG C, our reco rds sho w only three are receiving benefits; * * *.)
The pertinent facts o f the case as we understand them are as follows:
1. Beginning in 194 6, pre decessors of the C omp any be gan a p olicy of paying retired emp loyees bene fits under an
unwritten pension plan directly from the genera l assets o f the Com pany. Th ere was no separate funding for these
benefits.
2. On January 16, 1974, the Company adopted a tax-qualified pension plan funded through an * * * Gro up annuity
policy (the "* * * P lan"), effective A ugust 1, 197 3.
3. The 20 individuals you represent, who were already receiving benefits under the unwritten plan, were not eligib le
for the * [*2 ] * * Plan.
4. The remaining 3 individuals you represent were eligible for participation in the * * * Plan, and on retirement
began receiving b enefits from the * * * P lan.
5. The Comp any was place d into receivership by the D ivision o f Insurance on September 12 , 197 5.
6. The 20 individuals' paym ents ceased at that time.
7. On March 18, 1976, the PBGC became trustee of the * * * Plan and com menced paying the three individuals
their guaranteed benefits. Their benefits were reduced because the benefits were subject to only a 20% phase-in of
PB GC 's guarantee.
You have a sked that the P BG C guarantee the benefits of the retirees under the unwritten plan and increase the
benefits of the retirees under the * * * Plan. This is b ased on your assertation tha t the unwritten plan is a predecessor
plan and on your interpretation of § 4021 of the Employee Retirement Income Security Act ("ERISA") which w ould
allow a predecessor plan to be covered by Title IV of ERISA even if it were no t tax-qualified, in pra ctice or in fact, if
its successor plan had been determined by the IR S to be tax qualified.
In order to be covered by T itle IV, a plan, whether a predecessor plan or not, must meet one [*3] of the tax
qualification tests se t forth in § 402 1(a). Since the unwritten plan does not meet any of these tests, it is not a covered
plan and the PB GC is precluded from p aying any bene fits with respect to it.
Section 4021(a) describes the plans which are covered by Title IV. Section § 4021(a)(1) describes plans which are
engaged in commerce and which have in practice met Internal Revenue Code ("IRC") requirements for qualification for
5 years (i.e. "qualified in practice"). Section 4021 (a)(2) describes plans which have been determined by the Secretary
of Treasury to be qualified under applicable IRC sections, or which are plans described in those IRC sections but which
have never requested an IRS determination (i.e. "tax-qualified"). Section 4021(a) then provides that "a successor plan
is considered to b e a co ntinuation of a predecesso r plan" (emp hasis ad ded ).
In the context of § 4021(a), it seems clear that for the purpose of this case, the successor plan concept is a counting
rule which allows a successor plan to tack on the time of its predecessor plan in order to meet the 5-year "qualified-in-

practice" perio d nec essary under § 40 21(a)(1). It only makes sense to tack [*4] on the time during which the
pred ecessor plan existed if that plan met the "qualified-in-practice" test.
This conc lusion tha t the predecessor/successor plan concep t is merely a counting rule and not a rule which perm its
the tax-qua lified status o f one p lan to b e attributed to another, non-qualified plan is further suppo rted b y the phase-in
rule of § 402 2 and the legislative history thereof.
"The phase-in rule applies to all benefits provided by qualified plans from the date the benefit was provided. In
the case of non-qualified plans that affect commerce, the phase-in rule applies only to benefit increases since the original
plan benefits must have b een in existence for five years whe n the plan is first covered (after at least five years of meeting
all the stand ards applicable to qualified plans).
In the case of a plan not covered the date after enac tment, the five-year p hase-in rule is to commence only when the
plan is covered."
(Conference Repo rt on H.R.2, H.R. Rep. No . 1280, 93d C ong., 2d. Sess. 369 (1974))
It is apparent fro m this history that a plan that has not been determined by the IRS to be qualified must meet
app licable Code stan dard s for qualification for 5 years [*5] before it is covered.
It is also clear that phase-in begins only when the plan is covered. In this case, the phase-in percentage was
computed according to § 4022(b )(2) from January 16, 1974, the date the * * * Plan, a covered plan, was adopted.
Guaranteed benefits paid by the PB GC are limited by § 4022 (b)(8) to the greater of 20% of the amount would have been
guaranteed had the plan been in effect for 60 m onths o r $20 per month.
W e share your concern about the individuals involved. Unfortunately, ERISA does not extend coverage to the 20
individuals under the unwritten plan and limits the three retirees now being paid by PB GC at their current benefit level.
Henry Rose
General C ounsel

