Pension Benefit Guaranty Corporation
77-159

August 15, 1977
RE FERE NC E:
[*1] 404 4 Allocation of Assets
OP INION :
This is in respo nse to your letter to the Pension Benefit Guaranty Corporation (the "PBGC") on behalf of the subject
plan (the "Plan"). In your letter, you indicated that * * * is considering a proposal whereby the trust established to fund
Plan benefits would purchase a group annuity contract (the "Contract") from the * * * which would provide im med iate
annuities to certain Plan p articipants. You a lso indicated that it is * * * intention that the trust would retain an interest
in the annuities provided under the Contract such that should the Plan terminate, the then present value of the annuities
would beco me available to pay the bene fits of all Plan particip ants. Co nsequently, you stated that * * * has proposed
that the following language be included in the Contract and requested a determination by the PBGC as to whether, in the
event of the termination of the Plan, the assets held by * * * under the terms of the Contract would be considered Plan
assets for purposes of Section 4044 of the E mplo yee Retirement Income Security Act of 197 4 ("ER ISA"), 29 U.S.C. §
134 4 (Su pp. V , 197 5).
It is hereby agreed that the Contract-H older at all times retains a legal [*2] and equitab le interest in this contract
and that this contract shall constitute an asset of the Plan. It is further agreed that (1) upon the happening of any event
which requires applicatio n of the assets of the Plan pursuant to A rticle XIII thereof, as from time to time in effect,
including, to the extent applicab le, any predecesso r provisions thereto, (herein referred to as "T ermination" ), * * *
commitment under this contract to each Annuitant and each person claiming through an Annu itant to furture paym ents
under this Contract shall terminate and the rights of each such person shall be subject to the terms of the Plan and
app licable law, as from time to time in effect, with respect to the rights of all Participants, Contingent Annuitants and
beneficiaries; (2) every certificate issued under this contract will co ntain a suitab le legend describing the foregoing
limitation on the rights of persons referred to in clause (1); and (3) upon Termination an amount equal to the then present
value, determined by using the schedule of annuity purchase rates included in this contract, of the future payments due
under this contract, shall be applied in accordance with the provisions of [*3] the Plan or as required by applicable law
to the payment of benefits then payable to all remaining Annuitants and persons claiming through an Annuitant under
this contract and to all other Participants, Contingent Annuitants and beneficiaries under the Plan using the sam e schedule
of annuity purchase rates as was used to determine such value, but increased to reflect * * * expenses arising from the
adjustments of future payments on Annuities theretofore purchased hereunder, the purchase of additional annuities and
the paym ent of an y other b enefits. In lieu of such application, if the Contract-Holder so requests, all or any portion of
such present value may be transferred in one sum fro m * * * will, within sixty days following the later of receipt of such
request and o f data sufficient to determine the p ortion to be transferred, offer a basis for making such transfer. Such offer
will repre sent * * * judgm ent as to the then current one sum va lue corresponding to suc h present value. (Em phasis
added.)
The PB GC has issued pro posed amend ments to its regulations on the valuation and alloca tion of plan assets (the
"Prop osal"), which indicate how the PBGC expects to treat insurance contracts [*4] owned by a covered pension plan
at the time o f its terminatio n (See, 42 FR 2 015 6, Ap ril 15, 1 977 , enclosed). Y ou will no te that und er the P roposal, the
Contract, rather than the assets held by * * * under the Contract, would be considered the asset of the Plan for purposes
of Title IV (See, 29 CFR, proposed § 261 1.11 ). Consequently, und er the P roposal, the Contract would be valued to
determine the maximum amo unt of guaranteed benefits that it can pro vide (S ee, 29 CFR , prop osed § 26 11.1 2).
The underscored portion of the quoted Contract language makes * * * obligation to p ay annu ities to spe cific Plan
participants revocable at plan termination. Accordingly, under the Propo sal, all amounts held by * * * under the Contract
(except the amount needed to satisfy administrative and related expenses) would be included in the value of the Contract
and would be availab le to pa y, in acco rdance with S ection 404 4, the b enefits of any Plan participant (See, 2 9 CFR,
proposed § § 26 11.1 3, 26 08.3 (a)).
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