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Pension Benefit Guaranty Corporation (“PBGC”), on its own and on behalf of the
International Shipholding Corporation Retirement Plan (the “Pension Plan”), files this response
to the Debtors’ Motion for Entry of an Order Authorizing the Debtors to Enter into the
Restructuring Support Agreement with SEACOR Capital Corp. (“Motion for an Order to Enter
into an RSA”), filed on October 28, 2016 [ECF No. 298].

The Restructuring Support Agreement (the “RSA”) fails to disclose whether the Debtors’
defined benefit single-employer pension plan will be assumed by SEACOR Capital Corp., (the
“Purchaser”). A pension plan can only be terminated as provided in Title IV of the Employee
Retirement Income Security Act of 1974, as amended (“ERISA”). PBGC has communicated its
concerns to the Debtors, who have not yet determined how they will treat the single-employer
pension plan. Although PBGC hopes for a consensual resolution of this matter, it nonetheless
files this response as a protective measure to preserve its rights.

l. BACKGROUND

A. PBGC and ERISA

PBGC is a wholly owned United States government corporation and an agency of the
United States established to administer and enforce the defined benefit pension plan termination
insurance program under Title IV of ERISA.2 PBGC guarantees the payment of certain pension
benefits upon the termination of a single-employer pension plan covered by Title IV of ERISA.
When an underfunded plan terminates, PBGC generally becomes trustee of the plan and
supplements any assets remaining in the plan with its insurance funds to pay retired employees

their pension benefits, subject to statutory limits.®> PBGC’s insurance funds are made up of

2 See 29 U.S.C. §§ 1301-1461 (2012 & Supp. 11 2014).
3See 29 U.S.C. §§ 1321-1322, 1342, 1361.



(i) the assets of terminated underfunded pension plans, (ii) the agency’s recoveries from entities
legally responsible for those terminated pension plans, (iii) premiums paid by pension plan
sponsors, and (iv) investment income.

Title IV of ERISA provides the exclusive means for a plan sponsor to terminate a defined
benefit pension plan: a standard termination or a distress termination.* A standard termination
requires sufficient assets to pay all of the pension plan’s promised benefits.> A distress
termination requires a showing, among other things, that the plan sponsor and each controlled
group member satisfy one of the three financial distress criteria: (i) liquidation in bankruptcy; (ii)
inability to reorganize in bankruptcy unless the pension plan terminates; or (iii) inability to pay
debts when due and continue in business unless the pension plan terminates.® Apart from a
standard or distress termination, PBGC can initiate termination of a pension plan pursuant to
section 4042 of ERISA when certain statutory criteria are satisfied (“PBGC-initiated
termination”).’

Upon a distress termination or a PBGC-initiated termination, the contributing sponsor
and its controlled group members are subject to certain liabilities with regard to the terminated
pension plan, for which they are jointly and severally liable to PBGC: (i) the unfunded benefit
liabilities of the pension plan;® (ii) any unpaid flat-rate and variable-rate premiums;® and (iii)

termination premiums at the rate of $1,250.00 per plan participant per year for three years.® If

*See 29 U.S.C. § 1341(a)(1); see also Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 446 (1999).
> See 29 U.S.C. § 1341(b)(1)(D).

®See 29 U.S.C. § 1341(c)(2)(B).

"See 29 U.S.C. § 1342

829 U.S.C. § 1362(a), (b).

929 U.S.C. §1307.

1029 U.S.C. § 1306(a)(7).



the plan termination occurs while the plan sponsor and any controlled group members are
attempting to reorganize in Chapter 11, and they ultimately obtain confirmation of a Chapter 11
plan of reorganization, their obligation to PBGC for termination premiums does not arise until
after the Chapter 11 plan is confirmed and the Debtor exits bankruptcy.!! Thus, under those
circumstances, termination premiums are not a dischargeable claim or debt within the meaning
of the Bankruptcy Code.!?

Finally, because PBGC typically becomes the statutory trustee of the terminated pension
plan, it has authority to collect all amounts owed to the pension plan, including any unpaid
minimum funding contributions for which the plan sponsor and controlled group members are
jointly and severally liable.'?

B. The Debtors’ Pension Plan

The Debtors are either the contributing sponsors of the Pension Plan, or they are
members of the contributing sponsor’s controlled group.** The Pension Plan is a single-
employer defined benefit plan covered by Title IV of ERISA,*® and it covers approximately 414
employees and retirees of the Debtors, including roughly 88 current employees.

PBGC anticipates filing timely claims against the Debtors for the following statutory
liabilities, as explained above: (i) the unfunded benefit liabilities of the Pension Plan; (ii) due and

unpaid minimum funding contributions owed to the Pension Plan; and (iii) statutory premiums

1129 U.S.C. § 1306(a)(7)(B).

12 See 11 U.S.C. §§ 101(5), 1141.

1329 U.S.C. §§ 1082(b)(2), 1342(d), 1362(c); 26 U.S.C. § 412(b)(2).
1429 U.S.C. §§ 1301 (A)(13), 14.

1529 U.S.C. § 1321.



owed to PBGC. PBGC'’s claim for the unfunded benefit liabilities of the Pension Plan will be
contingent upon termination of the Pension Plan.

C. The Debtors’ Bankruptcy Proceedings

On July 31, 2016, each of the Debtors filed a voluntary petition for relief under Chapter
11 of the Bankruptcy Code in the United States Bankruptcy Court for the Southern District of
New York (the “Court”). On October 28, 2016, the Debtors filed the Motion for an Order to
Enter into an RSA. A hearing on relief sought in the motion is scheduled for November 18,
2016, at 10:00 a.m.

1. ARGUMENT

A. The RSA is silent as to whether the Debtors will continue to sponsor the
Pension Plan, seek to terminate the Pension Plan, or seek a PBGC-initiated termination of
the Pension Plan.

The RSA itself does not include mention of any pension plan. The Term Sheet, attached
to the RSA and incorporated by reference, includes the following excerpt under “Union
Settlement”:

The RSA and its associated Term Sheet...contemplate that pursuant to the [plan of

reorganization] and the transactions contemplated thereby, SEACOR will: . . . offer

employment opportunities to the Debtors’ union members on terms contained in

CBAs modified to contain terms not less favorable than the terms proposed by the

unions currently utilized by SEACOR for substantially similar jobs (with such

terms not including any obligation to contribute to any defined benefit pension

plans that would be new to SEACOR).

The defined benefit pension plans, as described, appear to refer to the multi-employer pension

plans. There is no mention of the single-employer pension plan, and no indication as to the

Debtors’ intentions.

18 Debtors’ Mot. for Entry of an Order Authorizing the Debtors to Enter into the Restructuring Supp.
Agreement with SEACOR Capital Corp., Ex. A, Ex.1, Ex. A, at 5-6, ECF No. 298.
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B. The Pension Plan may only terminate pursuant to ERISA.

As explained above, if the Debtors wish to terminate the Pension Plan, or seek a PBGC-
initiated termination of the Pension Plan, ERISA provides the exclusive means to do so.!” The
Debtors have not contacted PBGC regarding a standard or PBGC-initiated termination, and it is
not clear to PBGC that the Debtors could demonstrate the financial distress criteria under ERISA
to qualify for a distress termination.®

Termination of the pension plan should neither be presumed nor preferred. If, under the
RSA, the Purchaser will employ employees of the Debtors, those employees will wish to keep
their benefits. The Purchaser may wish to take advantage of tax benefits available for contributions
to the Pension Plan. Finally, assumption of any liabilities related to the Pension Plan will eliminate
or reduce PBGC'’s anticipated claims against each of the Debtors, thus providing value to the
Debtors’ respective estates and increasing the recovery for other creditors.

C. PBGC reserves all its rights.

If circumstances warrant that the Pension Plan terminates in the future, PBGC reserves its
rights to request the Debtors, the Purchaser, or any other responsible party to timely provide to
PBGC employees, agents and representatives copies of and access to all pension documents,
personnel records, employee files, and any related documents or information for all participants
in the Pension Plans. PBGC further reserves its rights to seek appropriate related relief from this

Court if necessary.

17 See 29 U.S.C. § 1341(a)(1); see also Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 446 (1999).
18 See 29 U.S.C. § 1341(c)(2)(B).



I11.  CONCLUSION
For the foregoing reasons, PBGC files this response to the RSA, to provide notice to the
Court and all parties of the Debtors’ obligations to the Pension Plan, which arise under ERISA,

and to preserve all of PBGC’s rights.

DATED: November 9, 2016 Respectfully submitted,
Washington, D.C.
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the Debtors to Enter into the Restructuring Support Agreement with SEACOR Capital Corp. was

served on the following:

VIA CM/ECF

David Botter, Esq.

Akin Gump Strauss Hauer & Feld, LLP
One Bryant Park

New York, NY 10036

Counsel for the Debtors

Robert J. Feinstein, Esq.
Bradford J. Sandler, Esq.
Pachulski Stang Ziehl & Jones, LLP
780 Third Avenue, 34" Floor

New York, NY 10017

Proposed Counsel to the statutory committee
of unsecured creditors

Serene Nakano, Esq.

Office of the United States Trustee for the
Southern District of New York

U.S. Federal Office Building

201 Varick Street, Room 1006

New York, NY 10014

U.S. Trustee

John R. Ashmead, Esq.
Seward & Kissel, LLP
One Battery Park Plaza
New York, NY 10004

Counsel to DVB Facility and DVB Bank

Leslie S. Barr, Esq.

Windels Marx Lane & Mittendorf, LLP
156 West 56th Street, 22" Floor

New York, NY 10019

Top 30 Creditor

Counsel to Christopher C. Schwabacher and
Niels M. Johnsen as the Executors of the
Estate of Niels W. Johnsen (the “Johnsen
Estate”)

Patricia A. Krebs

Jeffrey M. Burmaster, Esq.
King, Krebs & Jurgens, P.L.L.C.
201 St. Charles Avenue, 45" Floor
New Orleans, LA 70170

Counsel to Louisiana Department of
Economic Development (LDED)

Nathan P. Horner, Esq.
Christopher T. Caplinger, Esq.
Lugenbuhl, Wheaton, Peck, Rankin &
Hubbard

601 Poydras Street, Suite 2775

New Orleans, LA 70130

Counsel to BMO Harris Equipment Finance
Company

Shawn M. Christianson, Esq.

Buchalter Nemer, A Professional Corporation
55 Second Street, 17" Floor

San Francisco, CA 94105

Counsel to Oracle America, Inc.




Thomas N. Ciantra, Esq.
Cohen, Weiss and Simon, LLP
330 West 42" Street

New York, NY 10036

Counsel to International Organization of
Masters, Mates and Pilots and Marine
Engineers Beneficial Association (the
"Unions™)

Christopher Gartman, Esq.
Kathryn A. Coleman, Esq.
Hughes Hubbard & Reed, LLP
One Battery Park Plaza

New York, NY 10004-1482

Counsel to Matson Logistics, Inc.

Michael James Edelman, Esg.
Vedder Price, PC

222 North LaSalle Street
Chicago, IL 60601

Counsel to Citizens

Evan R. Fleck, Esq.

Milbank, Tweed, Hadley & McCloy, LLP
28 Liberty Street

New York, NY 10005

Counsel to SEACOR Capital Corp.

Steve M. Fuhrman, Esq.
Simpson Thacher & Bartlett, LLP
425 Lexington Avenue

New York, NY 10017

Counsel to Regions Facility

Alexander M. Gormley, Esq.

Jeffrey S. Swyers, Esq.

Slevin & Hart, P.C.

1625 Massachusetts Avenue, NW, Suite 450
Washington, D.C. 20036

Counsel for the Masters, Mates, and Pilots
Benefit Plans and the MEBA Benefit Plans

Alan Kellman, Esq.

Maritime Asbestos Legal Clinic, a division of
The Jaques Admiralty Law Firm, P.C.

1570 Penobscot Building

Detroit, MI 48226

Counsel to Willard E. Bartel and David C.
Peebles, Administrators for the Estates of
Glen C. Stanford, Clarence Douglas and
other merchant mariners

Alice P. Ko, Esq.

Rosen & Associates, P.C.
747 Third Avenue

New York, NY 10017-2803

Counsel to Meridian Global Consulting,
LLC

Darryl S. Laddin, Esqg.

Arnall Golden Gregory, LLP
171 17" Street, NW, Suite 2100
Atlanta, GA 30363-1031

Counsel to Sysco West Coast Florida, Inc.

Michael E. Landis, Esq.

Montgomery Barnett, LLP

3300 Energy Centre, 1100 Poydras Street
New Orleans, LA 70163

Counsel for Savage Services Corporation




Louis A. Modugno, Esq.

McElroy, Deutsch, Mulvaney & Carpenter,
LLP

1300 Mount Kemble Avenue

Morristown, NJ 07960

Counsel to Westchester Fire Insurance
Company

Richard Montague, Esq.
Phelps Dunbar, LLP
4270 1-55 North

Jackson, MS 39211-6391

Counsel to Patriot Shipping, LLC and US
Ocean, LLC

Barbra R. Parlin, Esq.
Holland & Knight LLP
31 West 52" Street
New York, NY 10019

Counsel to Tampa Electric Company

Michael H. Piper, Esqg.

Steffes, Vingiello & McKenzie, LLC
13702 Coursey Blvd., Bldg. 3

Baton Rouge, LA 70817

Counsel to Mark W. Dumas

Deborah A. Reperowitz, Esq.
E. Stewart Spielman, Esq.
Kristen D. Romano, Esq.
McGlinchey Stafford, PLLC
112 West 34" Street, Suite 1515
New York, NY 10120

Counsel to Capital One, National
Association

Ellen Silver

Seafarers International Union
5201 Auth Way

Camp Springs, MD 20746

Top 30 Creditor / Official Committee of
Unsecured Creditors

Michael D. Sirota, Esq.

Cole Schotz, P.C.

1325 Avenue of the Americas, 19" Floor
New York, NY 10019-6079

Counsel to One Whitehall, L.P.

Rick A. Steinberg, Esq.

Price Meese Shulman & D’Arminio, P.C.
50 Tice Boulevard, Suite 380

Woodcliff Lake, NJ 07677

Counsel to NYK Line (North America) Inc.

Alan Van Praag, Esq.
Eaton & Van Winkle, LLP
3 Park Avenue, 16" Floor
New York, NY 10016

Counsel to Portserv International, Ltd.

Lori V. Vaughan, Esq.

Trenam, Kemker, Scharf, Barkin, Frye,
O’Neill & Mullis, P.A.

101 E. Kennedy Blvd., Suite 2700
Tampa, FL 33602

Counsel to CCP Harbour Island, LLC

Elizabeth Weller, Esq.

Linebarger Goggan Blair & Sampson, LLP
2777 N Stemmons Freeway, Suite 1000
Dallas, TX 75207

Counsel to Dallas County




VIA FEDEX

Sarah Link Schultz, Esq.
1700 Pacific Avenue, Suite 4100
Dallas, TX 75201

Counsel for the Debtors

U.S. Attorney for the Southern District of
New York

Attn: Bankruptcy Division

86 Chambers Street, 3 Floor

New York, NY 10007

United States Attorney's Office for the
Southern District of New York

Securities & Exchange Commission
Attn: Secretary of the Treasury

100 F Street, NE

Washington, D.C. 20548

Securities and Exchange Commission -
Headquarters

Securities & Exchange Commission — NY
Office

Attn: Bankruptcy Dept.

Brookfield Place

200 Vesey Street, Suite 400

New York, NY 10281-1022

Securities and Exchange Commission -
Regional Office

Internal Revenue Service

Attn: Centralized Insolvency Operation
2970 Market Street

Philadelphia, PA 19104-5016

IRS Insolvency Section

Matt Denny

Blackhill Partners, LLC

2651 North Harwood Street, Suite 120
Dallas, TX 75201

Financial Advisor

Andrew Hedges

lan Tofts

ING Commercial Banking
60 London Wall

London, EC2M 5TQ, UK

ING

State of New York Attorney General
Attn: Bankruptcy Dept.

The Capitol

Albany, NY 12224-0341

New York State Attorney General

Joshua Karotkin

Prime Clerk, LLC

830 3" Avenue, 9" Floor
New York, NY 10022

Claims Agent

/sl Kelly R. Cusick
Kelly R. Cusick




