t,V(\

PBGC
Protec t ing Ame rica •• Penelone

Pension Benefit Guaranty Corporation
1200 K Street, N.W., Washington, D.C. 20005-4026

Office of che Oireccor

August 21,2012
The Honorable Tom Harkin
Chairman
Committee on Health, Education, Labor and Pensions
United States Senate
Washington, D.C. 20510

Re:

ERISA Section 4010 Report

Dear Mr. Chairman:
ERISA Section 4010 requires that sponsors of certain single-employer underfunded qualified
defined benefit pension plans provide specified financ ial and actuarial information to PBGC
annually. ERISA Section 4010 was substantially amended by the Pension Protection Act of 2006
(PPA) and, among other changes, now requires PBGC to submit a summary report, in the
aggregate, of the information submitted under ERISA Section 4010 to the Committee on Health,
Education, Labor and Pensions and the Committee on Finance of the Senate and the Committee
on Education and the Workforce and the Committee on Ways and Means of the House of
Representatives. Given the market turmoil of 2008, we thought several years of experience under
the new PPA provisions would be necessary for meaningful analysis. So, on behalf of the
Pension Benefit Guaranty Corporation, I am pleased to transmit PBGC' s first such report. The
enclosed report summarizes, in the aggregate, 40 10 information submitted for the four years
since the new PPA rules became effective.
In addition, we've included a section with recommendations for ways Congress could reduce
reporting burdens and make ERISA Section 40 I 0 more effective. Our goal is to encourage
voluntary private pension plans, and we are concerned that unnecessary reporting requirements
discourage companies from maintaining them. Similarly, we are concerned because many plans
at great risk of termination are exempt from tiling under the current rules.
We welcome the opportunity to discuss with you this ERISA Section 4010 report and possible
changes to improve the report and Section 4010. If you have any questions, please contact Amy
Viener at (202) 326-4080 ext. 3919 or Viener.Amy@PBGC.gov.
Sincerely,
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4010 Summary Report
ERISA Section 4010 requires that sponsors of certain single-employer qualified defined benefit pension
plans with significant underfunding provide specified financial and actuarial information to PBGC. ERISA
Section 4010(e) requires PBGC to annually submit to the Committee on Health, Education, Labor, and
Pensions and the Committee on Finance of the Senate and the Committee on Education and the Workforce
and the Committee on Ways and Means of the House of Representatives, a summary report in the
aggregate of the Information submitted to PBGC under Section 4010. This report summarizes 4010
Information submitted for information years ending in 2008 through 2011. 1
The plans for which this Information Is reported are not representative of the defined benefit plan
universe, nor are they representative of PBGC's Insurance exposure. Readers are cautioned against
extrapolating this Information to the much broader population of companies and plans In the defined
benefit plan system, or using this Information to draw conclusions about historic trends.

Who Files 4010 Reports?
Reporting under ERISA Section 4010 is required if:
•

Any plan sponsored by a member of the controlled group2 had a funding target attainment percentage
(FTAP) below 80%;

•

Any controlled group member failed to make a required contribution to a plan within 10 days after its
due date and such failure met the conditions for imposition of a lien under ERISA Section 303(k) or
Internal Revenue Code Section 430(k) 3; or

•

Any plan maintained by a controlled group member has been granted a minimum funding waiver
totaling in excess of $1 million, any portion of which is still outstanding.

PBGC waives reporting if aggregate underfunding is less than $15 million, so small plans, in practice, are not
required to report.
The vast majority of filers are required to file because of the 80% FTAP gateway test. In general, only a
handful of filers fall into the latter two categories.

Number of Filers
Exhibit 1 (see next page) shows how many filings PBGC has received since the Implementation of the PPA
changes. Because filing is done on a controlled group basis, It Is common for one filing to contain
information on more than one plan. For that reason, Exhibit 1 also provides information on the number of
plans reported in 4010 filings. These plans generally represent less than 2% of the PBGC-insured single
employer plan universe.

1

2

3

The "information year'' Is generally the employer's fiscal year. Plan related information Is measured as of the last
day of the plan year ending within the Information year.
The term "controlled group" Is defined In ERISA Section 4001(14). In general, a controlled group is a group of two or
more corporations or businesses that are under some sort of common control (e.g., parent-subsidiary, brother
sister, etc.).
Generally, aggregate missed contributions In excess of $1 million.
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Exhibit 1
Number of 4010 Filers
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In 2008 and 2009, the median number of participants in these plans is just below 3,000. In 2010 and 2011,
the median number of participants is 2,000.

Benefit Liabilities Determined using PBGC Assumptions and Methods
ERISA Section 4010 requires that, for each plan included in a 4010 filing, "the amount of benefit liabilities ...
determined using the assumptions used by the corporation in determining liabilities" is reported. Exhibit 2
shows the total amount reported (all plans combined) in each of the four post-PPA years. For this purpose,
liabilities are measured on a termination basis (i.e., using assumptions provided in PBGC's Section 4044
regulations) and therefore, this amount is commonly called "termination liability."
Exhibit 2
Aggregate Benefit Liabilities (Termination Basis) reported in 4010 Filings
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Additional Required Actuarial Calculations
ERISA Section 4010(d){1)(B), added to the statute by PPA, requires that plans report the funding target of
the plan determined as if the plan has been In at-risk status for funding purposes, as defined in ERISA
Section 303(i), for at least 5 plan years. Assumptions underlying this calculation are the standard ERISA
Section 303 assumptions adjusted to anticipated changes in retirement age and form of payment selection.
The resulting liability is then increased by a statutorily prescribed "loading factor."
ERISA Section 4010(d){1}(C}, also added to the statute by PPA, requires that filers report the FTAP as
defined in ERISA Section 303(d)(2). This is the ratio of actuarial (i.e., smoothed) assets to the funding target
without regard to at-risk status. A summary of both required data elements is shown in Exhibit 3.
Exhlblt3
Additional Actuarial Information Reported in 4010 Filings4

Year

Aggregate At-Risk
Funding Target
(in billions)

Average Funding
Target Attainment
Percentage

2008

$148.0

84%5

2009

$151.2

80%

2010

$277.3

76%

2011

$390.1

73%

Recommendations to Reduce Reporting Burdens & Make 4010 More Effective
4010 filings provide PBGC more current and more useful underfunding information than any other source.
They are also the only way that sponsors report plan underfunding on a termination basis, as no other
reporting requirement uses this measure, and they are one of the few sources of financial information for
all members of a controlled group, not just the plan sponsor. In theory, the 4010 data greatly enhance
PBGC's ability to identify and monitor potential risks to the pension insurance system, to focus PBGC
resources on situations that pose the greatest risks to the system, to assert appropriate claims in
bankruptcy against members of a controlled group of the plan sponsor of a terminated plan, and to prepare
PBGC's financial statements.

4

These measures relate only to post-PPA years. PBGC's 4010 regulation waives reporting these measures with
respect to pre-PPA plan years even if such plan year is included In a 4010 report for a 2008 information year (e.g., a
July 1, 2007- June 30, 2008 plan year for an employer with a calendar year fiscal year). 71 of the 263 reported
plans from the 2008 information year fall into this category. The aggregate information shown in the table above
for 2008 relates only to the other 192 plans. Almost all filers were required to report at-risk funding targets for the
2009 and 2010 information years. A few plans were not required to report at-risk funding targets because of
delayed implementation dates for PPA (e.g., plans sponsored by defense contractors).

5

The overall average FTAP can be above 80% for plans reporting information under 4010 because all plans sponsored
by the employer must file 4010 information with PBGC if the FTAP for any plan in the controlled group is below 80%.
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However, in practice, the 4010 reporting criteria fail to properly target plans, resulting In both over- and
under-inclusiveness. Companies whose financial soundness Is widely recognized are forced to file 4010
reports while companies that are on the verge of bankruptcy (or even, in bankruptcy) are exempt from
reporting simply because their plans were over 80% funded. In fact, in the past few years, PBGC Incurred
more than $2 billion In total claims from companies that were not required to submit 4010 Information.
It is clear that the funding percentage is a poor predictor of termination risk. PBGC has found the risk of
termination of a plan depends most significantly on the plan sponsor's financial strength, not on its current
funding level. Congress could, by better targeting of reporting requirements, both take a substantial and
unnecessary reporting burden off companies and help PBGC do its job better.
Therefore, PBGC recommends Congress create reporting criteria based on the sponsor's financial
soundness using risk measurement tools already widely-employed in business, such as credit scores, rather
than relying solely on the plan's funding percentage.
PBGC also recommends eliminating the requirement to report the funding target of the plan determined as
if the plan has been in at-risk status for at least 5 plan years (ERISA Section 4010(d)(l)(B)). PBGC does not
use this information because termination liability, which is also reported (see Exhibit 2 above), is the
relevant amount. It is burdensome and costly for companies to calculate the 4010(d)(1)(B) amount and
that amount Is not used for any purpose other than reporting under ERISA Section 4010.
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