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RE FERE NC E:
[*1] 4225 Limitatio n on W ithdraw al Liab ility.
422 5(a) Limitatio n on W ithdraw al Liab ility. Sale of A ssets. Limitation on W ithdraw al Liab ility.
>4225(b)>
>4225(d)>
OP INION :
W e write in response to your inquiry. You ask whether the PBGC adheres to the interpretation of section 4225 of
the Employee Retirement Income Security Act of 1974 ("ERISA"), as amended by the Multiemployer Pension Plan
Amendm ents Act of 1980 ("M PPA A"), set forth in its amicus curiae brief in Trustees of the Amalgamated Insurance
Fund v. Geltman Industries, 784 F.2d 926 (9th Cir. 1986). In its brief, PBGC addressed the proper application of ERISA
§ § 4225(a) and 4225(b) where the withdrawn emp loyer satisfies the prerequisites for the application o f both
subsections. PBG C expressed the view that an employer meeting the criteria in both subsections (a) and (b) may elect
the limitation that yields the lesser of the amounts determined under the two subsections. The N inth Circuit, however,
reach ed a c ontrary conclusion. 784 F.2d at 929-30. For the reasons set out below, P BG C co ntinues to believe that its
interpretation of ER ISA § § 4225 (a) and 42 25(b) is co rrect as a matter [*2] of law.
Under ERISA § 4225(a)(1)(A), an emp loyer who withdraw s in connection with a "bona fide sale of sub stantially
all of [its] assets in an arm 's-length transa ction to an unrelated party" will ordinarily be permitted to retain a portion of
its dissolution value. The Geltman court, however, citing "the language and . . . structure" and the "underlying policies
of ERISA and M PPA A," concluded that an "insolvent" employer must be denied relief under subsection (a)(1)(A),
because subsection (b ) provides a different liability limit that is explicitly directed to "an insolvent employer undergoing
liquidation or dissolution."
This analysis overlooks several pertinent points. First, when Congress intended to deny classes of employers relief
under section 4225, it did so explicitly. See ERISA § 4211(d) (prohibiting application of section 4225 to employers
who withdraw from coal-industry pension plans). Significantly, nothing in the language of section 4225 suggests that
subsections (a) and (b) are mutually exclusive. n1 The two provisions have separate factual prerequisites, and provide
different types of relief. So long as an employer satisfies the requirements of both subsections, [*3 ] it should qualify
for relief under either rule, and its liability should not exceed the lesser of the amounts determined under the two
subsections.
n1 Sections 4225(a) and (b) both begin with the phrase "in the case of an employer." The Geltman court suggested
this phrase was "evidence that the sections are to operate exclusive of ea ch other. . . ." T his sugge stion is manifestly
incorrect. The phrase "in the case of" is used as an introduction to at least 30 provisions of MPPAA ; in each such
instance, it is used in its normal statutory sense, as a synonym for "when" o r "if". 20A Words and Phrases 75 (1959 &
Supp. 19 83).
This conclusion is further supported by the technical definition of "insolvency" included in section 4225. Under
section 4225(d)(1), "an employer is insolvent if [its] liabilities, including withdrawal liability under the plan (determined
without regard to subsection (b)), exceed [its] assets (determined as of the commencement of the liquidation or
dissolution)" (emphasis added). Section 4201(b)(1)(D) defines "withdrawal liability" as including adjustment pursuant
to section 4225. Thus, the use of the term "withdrawal liability" in the definition [*4] of insolvency incorporates any
reductions in withdrawal liability resulting from the application of section 4225 (including subsection (a)) except the
reduction set out in section 4225(b), which is specifically excluded. n2
n2 The decision is therefore incorrect when it states that whether "an employer is an insolvent employer . . . is done
by loo king to the pro visions o f [section 422 5(d)(1)] w ithout regard to [section 42 25(a)]." G eltman, 784 F.2d at 929.

PBGC believes that its interpretation of section 4225 is fully consistent with the "underlying policies of ERISA and
MPP AA." Section 4225 is but one of several ERISA provisions that limit the amount of withdrawal liability imposed
upon withdra wing em ployers. n3 N othing in the congressional find ings and policy declarations that preface MPPAA
indicate that the withdrawal liability limitation provisions should be co nstrued to maximize the liability of an employer.
See MPP AA § 3, co dified at 29 U .S.C. § 100 1a. T he sam e is true of the legislative history.
n3 See, e.g., ERISA § § 4203 (b), (c), (d), and (f), 4204, 4207, 4208, 4209, 4210, 4217, 4218, 4219(c)(1)(B), 4224,
and 4225. The Supreme Court has noted with approval Co ngress's efforts to mod erate the impact of withdraw al liability
on emp loyers, inc luding Congress's effort in section 4225. Connally v. PBGC, 475 U.S. 211, 225, 226 n.8 (1986). [*5]
Finally, the interp retation offered in Geltman m akes little econ omic sense. U nder the rationale of the decision, an
employer whose liabilities exceeded its assets by o nly one d ollar is "insolvent" and would automatically forfeit any relief
under section 4225(a)(1)(A). In contrast, if the employer's assets were one dollar greater than liabilities, the full liability
limitation would apply. n4 As discussed above, the ap plication of the p lain langu age o f the statute avoid s this sort o f
anomaly.
n4 The attached table, drawn from the PB GC 's amicus b rief, illustrates the dram atic incre ase in em ployer liability
caused by the single dollar difference .
In conclusion, the plain wording o f section 422 5 dictates that an employer that meets the requirements of b oth
subsections (a) and (b) is entitled to an assessment of withdrawal liability that does not exceed the lesser of the amounts
determined under (a) and (b). Neither the legislative purpose nor principles of statutory construction compe l a contrary
conclusion. The PB GC therefore continues to adhe re to the positio n stated in its brief am icus curiae.
I trust this responds to your question. If you have further questions [*6] regarding this matter, please contact Karen
Morris of my staff at (202) 778 -882 2.
Carol Co nnor Flowe, Ge neral C ounsel
ADDE ND U M
Computation of Withdrawal Liability Under Arbitrator's Interpretation in Geltman Industries and Amelgamated
Insurance Fund, of Section 4225
Assum ptions:
1. The value of the e mplo yer's assets after the sale is $ 100 ,000 .
2. The em ployer's liabilities other than withdraw al liability are $ 90 ,000 .
3. The unfunded vested bene fits allocab le to the emplo yer prio r to the application of section 4 225 are $ 10,0 00 in
Example 1 and $ 10 ,001 in Exa mple 2.
Maximum W ithdrawal
Example 1
Example 2
Liability Under § 4225(a)
1. (a)(1)(A): 30% of
the liquidation value
of the employer =
.30X($ 100,000- $ 90,000)
$ 3,000
2. (a)(1)(B): unfunded
vested bene fits
attributab le to
employees of the
employer $ 0 or undetermined
3. Greater of (a)(1)(A)
or (B) (#1 or #2)

N/A

$ 3,000

Maximum W ithdrawal
Liability under § 4225(b)
4. (b)(1): 50% of
allocable unfunded
vested benefits =
.50X$ 10,001
5. (b)(2): additional
amount due plan
(remaining liquidation
value after #4)

$ 5,000.50

N/A

6. Total collectible under (b)
(sum of #4 and #5)
7. Amount paid to Plan
8. Amount paid to creditors
other than Plan
9. Amount retained by
employer
[*7]

$ 4,999

$ 10,000
$ 3,000

$ 10,000

$ 90,000

$ 90,000

$ 7,000

$0

