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RE FERE NC E:
[*1] >4001(b)(1)>
4203 Comp lete Withdrawal
420 4 Sale of Assets
4204(a)(1) Sale of Assets. Conditions for Exemption from W ithdrawal
420 5 Partial W ithdraw als
>420 5(b)(1)>
4206 Adjustment for Partial Withdrawal
421 1 W ithdraw al Liab ility
421 2(c) Ob ligation to Contribute - Liability
4218 W ithdrawal - No occurrence
OP INION :
I write in response to your letter requesting the opinion of the Pension B enefit G uaranty Corporation (" PB GC ") in
regard to calculating liability for a complete or partial withdrawal under Sections 4203 and 4205 of the Employee
Retirement Income Security Act of 1974 ("ERISA"), as amended, 29 U.S.C. § § 1383 and 1 385 (1989). Specifically,
your question co ncerns the calculation o f withdrawal liability in a situation where several members of a controlled group
of corporations have an obligation to contribute to the same rultierployer pension plan and the controlled group memb ers
are sold or liquidated in a series of transaction s.
As you are aware, Section 4221 of ERISA provides that disputes between a plan sponsor and an employer on issues
concerning withdrawal and withdrawal liability are to be resolved first through arb itration, and, if necessary, in the courts.
The [*2] PBGC does not interject itself into these statutory procedures by issuing opinions on the application of the law
to particular transactions. However, the PBG C will continue its practice of answering general questions of interpretation
unde r Title IV o f ERISA.
In the hypothetical situation you present in your letter, parent company P has four wholly-owned subsidiaries, A,
B, C and D . The four subsidiaries contrib ute to a multiem ployer pension plan (the " plan" ) in equal periodic amo unts
unde r a single collective bargaining agreem ent.
In a series of transactions, P's controlled group ceases covered operations at each of the subsidiaries. First, P closes
subsidiary A and does not continue operations previously performed by A. Second, P sells the asse ts of subsidiary B
to an unrelated p urchaser. The purchaser doe s not assume B's contribution obligation or make contributions to the Plan.
Third, P sells the stock of subsidiary C to another unrelated purchaser. C co ntinues in business and makes required
contributions to the plan. Finally, P sells the stock of subsidiary D to a third unrelated purchaser. D continues operations
and contributes to the plan for several years before [*3] go ing out of business. You request the PB GC 's opinion as to
the assessment of liability for a com plete o r partial withdrawal stemming fro m this series of transaction s.
For purp oses o f determ ining whether a com plete or partial withdrawal has occurred, all trades or businesses under
common control are to be treated as a single employer. ERISA § 4001(b)(1), 29 U.S.C. § 1301(b)(1). Under Section
4203(a) of ER ISA, 29 U .S.C. § 1383(a), a com plete withdrawal generally occurs when an employer permanently ceases
to have an obligation to co ntribute under a plan , or permanently ceases all co vered operations under a plan . A partial
withdrawal generally occurs when an employer has a 70% contribution decline in each of three consecutive plan years;
or, the employer permanently ceases to have an obligation to contribute under one or more but fewer than all collective
bargaining agreements, but continues to perform work in the jurisdiction of the collective bargaining agreement of the
type for which contributions were previously required, or transfers such work; or, the emplo yer permanently ceases to
have an ob ligation to contrib ute with resp ect to work pe rformed at one or m ore but fewer than [*4] all of its facilities,
while continuing to perform work at that facility of the type for which the obligation to contribute ceased. ERISA §

4205(a) and (b), 29 U.S.C. § 1385(a) and (b). The methods for computing the amount of liability for a complete or
partial withdrawal are set forth in Sections 4211 and 42 06 o f ERISA, 29 U .S.C. § § 13 91 and 1386 . In ord er to
determine whether a complete or partial withdrawal has occurred and the amount of the resulting liability, contributions
of the en tire controlled group must be taken into acco unt. 29 U.S.C. § § 130 1(b)(1) and 1391 .
As you point out in your letter, when subsidiary A is closed in the first transaction, there is no complete or partial
withdrawal by the controlled group. Three members of the controlled group continue to have an obligation to contribute
to the plan and continue co vered operations. The re is no partial withd rawal beca use, on the facts assumed, there has not
been a 70% decline in contributions by the controlled group over a three-year period or a partial cessation of the
controlled group's contribution obliga tion within the meaning of Section 420 5(b)(2)(A ) of ERISA, 29 U.S.C. §
1385(b )(2)(A). Thus, for purposes [*5] of calculating the amount of liability for a subsequent complete or partial
withdrawal under Sections 4211 and 4206 of ERISA, 29 U.S.C. § § 1391 and 1386, A's contribution history remains
part o f the con trolled group's contribution history.
The same holds true on the sale o f B's assets to an unrelated purchaser. Even though the asset sale is not structured
to meet the requirements of Section 4204 of ERISA, 29 U.S.C. § 1384, there is no complete or partial withdrawal
because two other m emb ers of the contro lled gro up co ntinue to contrib ute to the Plan and there has been no 70% d ecline
in contributions over three years or any partial cessation of the controlled group's contribution obligation under 29 U.S.C.
§ 1385(b)(2)(A ). Again, the contribution history of B remains part of the controlled group's contribution history for
purp oses o f calculating amounts o f subseq uent withdraw al liability.
The sale of the stock of subsidiary C to an unrelated purchaser that continues to m ake contributions to the plan wou ld
ordinarily fall within the amb it of Section 42 18 o f ERISA, which provid es in relevant part:
Notwithstanding any other provision of this part, an employer shall not be considered [*6] to have withdrawn from
a plan solely because -(1) an emp loyer ceases to exist by reaso n of -(a) a ch ange in corp orate structure described in Section 40 69(b) . . .
if the change causes no interrup tion in em ployer contribution s or obligations to co ntribute under the plan . . . .
***
[A] successor or pare nt corp oratio n or o ther entity resulting from any such change shall be considered the original
emp loyer.
29 U .S.C. § 139 8.
Among the changes described in Sectio n 4069(b) of ERISA, 29 U .S.C. § 136 9(b), are "a mere change in identity,
form, or place of organization" and "a merger, consolidation or division." In Opinion Letters 82-4 (February 10, 1982),
83-11 (May 16, 198 3), and 84 -7 (D ecem be r 20, 19 84 ), the P BGC expressed its o pinion that the sale of a subsidiary's
stock does not bring about the withdrawal of the parent corporation, if the change causes no interruption in employer
contribution s or obligations to co ntribute under the plan.
Under the last sentence of Section 4218 of ERISA, a successor employer resulting from a restructuring described
in that Section is considered the "original employer." This provision attributes the contribution history of the original
employer [*7] to the successor employer resulting from the restructuring. In the typical case, the contribution history
used to determine the withdrawal liability of the successor will be the contribution history that would have formed the
basis for withdrawal liab ility if the restructuring had not oc curred.
In your hypothetical, the sale of C's stock causes no interruption in contributions or obligations to the plan. C and
its new controlled group, if any, and the P c ontro lled gro up, co ntinue to contrib ute to the Plan. Consequently, there is
no comp lete withdrawal by the P controlled gro up, or by C and its new con trolled group , if any. Pursuant to the last
sentence of Section 4218, both the P controlled group and C and its new controlled group, if any, are "successor"
emp loyers. H owever, in a situation such as this where multiple entities in the same controlled group contribute to the
same plan, and some, but not all, of the controlled group members who co ntribute to the plan are the subject of a change
described by Section 4218 of ERISA, neither o f the successors clearly should inherit the entire contribution history of
the original employer. In such a case, it is the PBGC 's opinion that [*8] the contribution history of the original employer

must be fully apportioned among the successor employers. The plan should make the allocation in a reasonable manner.
For example, in the absence of a history of large transfers of operations or covered emp loyees between members of the
controlled group, or other unusual factors, the plan may allocate that contribution history in proportion to the contribution
histories of the controlled group mem bers that have an obligation to contribute and covered operations immediately
before the Section 421 8 transaction, or in your hypothetical 50% to C and 50 % to the P c ontro lled gro up.
Consequently, in the event of a subsequent complete withdrawal by the P controlled group, the amo unt of liab ility
under Section 4211 of ERISA, 29 U.S.C. § 139 1, is determined without reference to the contribution history allocab le
to C and its new contro lled gro up, if any. Likewise, in the event of a subsequent complete withdrawal by C and its new
controlled group, if any, the amount of liability under Section 4211 of ERISA, 29 U.S.C. § 13 91, is determined without
reference to the contributio n history allocab le to the P contro lled gro up.
You also inquired as [*9] to the effect of the sale of C's stock on determining whether a partial withdrawal occurs
under Section 4205(a)(1) of ERISA, 29 U.S.C. § 1385 (a)(1). Under your hypothetical, once C is sold, the contributions
of the P c ontro lled gro up decline b y 75% . Generally, a p artial withd rawal occurs when ever there is a 70% contribution
decline in each of three consec utive plan years measured against a base year. See 29 U.S.C. 1385(b)(1). Under Section
4218 of ERISA, P's controlled group would not ordinarily incur a partial withdrawal in the third plan year following the
sale of C's stock. However, in order to avoid partial withdrawal liability, the decline in contributions must be "solely"
because o f a covered chang e in corporate struc ture. 29 U.S.C. § 1 398 .
In your hypothetical, it is not clear whether the decline in contributions is solely because of the sale of C's stock.
The decline cou ld be due, at least in part, to closing A and selling the assets of B to a purchaser who did not continue
making contributions to the Plan. Whether a decline in contributions is solely because of a covered restructuring must
be determined on the facts and circumstances of each case and should be [*10] addressed by arbitration subject to review
by the courts. Relevant considerations might include the length of time between transactions, whether the transactions
were related , and whether each transaction wo uld have be en subject to S ection 421 8 if viewe d individually.
If the decline in contributions is determined to be solely because of the sale of C's stock, the contribution history
transferred in the Section 4218 transaction is excluded from the base year calculations used to determine whether a 70%
decline has occurred under Section 4205(b )(1)(B)(ii) of ERISA. If the decline in contributions is determined not to be
solely because of the sale of C 's stock, C's contribu tion history is included in the base year calculations.
In the final transaction s D's stock is sold to a third unrelated purchaser who continues making contributions to the
Plan on behalf of D's employees. After the stock sale, the P controlled group ceased covered operations and no longer
has an ob ligation to contrib ute to the Plan. Under Section 421 8 of E RISA, the P contro lled gro up wo uld no t ordinarily
be subject to withdra wal liability on the sale of D 's stock. As stated above, how ever, in o rder to avoid [*11] withdrawal
liability, the controlled gro up must cea se to have such operations or such obligations "solely" because of a covered
change in corporate structure. 29 U.S.C. § 1398. As discussed above, whe ther an emp loyer's cessation is so lely the result
of a covered restructuring must be determined on the facts and circumstances of each case and should be addressed by
arbitration sub ject to review by the courts.
Assuming that the co ntrolled group's cessation is not solely because of a covered restructuring, it incurs a complete
withdrawal. However, D and its new controlled group, if any, would b e a "succe ssor" within the mea ning of the last
sentence of Section 421 8. Co nsequently, a portion of the P controlled group's remaining contribution history must be
allocated to D and its new controlled gro up, if any, under the principles discussed above . The P controlled group 's
liability is then determined pursuant to Section 4211 of ERISA, 29 U.S.C. § 1391, based on the contribution history of
the original employer that was not transferred to C or D. C and its new controlled group, if any, remains respo nsible for
the contributio n history p reviously allocated to C.
Alternatively, if the [*12] controlled gro up's cessation is determined to be solely bec ause of a covered restructuring,
the controlled group is not subject to withdrawal liability even though it no longer has an obligation to contribute to the
Plan or has covered operations under the Plan. In that event, D and its new controlled group, if any, inherits the
contribution history of the P contro lled gro up that was no t allocated to C.
You also ask if the result wo uld be different if the assets o f D are sold in a transaction tha t meets the requirements
of Section 4204 of ERISA, 29 U.S.C. § 1384. Under Section 4204(a)(1) of ERISA, an employer will not incur liability
for a com plete or partial withdrawal "solely" because of the sale of all or a portion of its assets to an unrelated purchaser
if the following conditions are met. First, the purchaser must have an obligation to contribute to the pension plan for
substantially the same number o f contribution base units as the seller. Second, the purchaser must provide a cash or

surety bon d pa yable to the pension plan in the five years after the sale if the purchaser withdraws or fails to make
required contributions. T hird, the contract for sale m ust provide that [*13] if the purchaser withdraws in the five years
after the sale and fails to pay its withdrawal liability, the seller is secondarily liable. 2 9 U .S.C. § 138 4(a)(1).
Under Section 4204(b)(1) of ERISA, 29 U.S.C. § 1384(b)(1), the liability of the purchaser for a subsequent
complete or partial withdrawal is determined as if the purchaser was required to contribute to the plan the amount the
seller was required to contribute for the operations transferred for the year of the sale and the four p revious years. T hus,
the purchaser assumes the contribution history of the seller for the year of the sale and the four plan years preceding the
sale, but only for the con tribution history relating to the assets transferred in the sale.
In your hypothetical, if the assets of D are sold in a sale that meets the requirements of Section 4204 o f ERISA, the
P controlled group has ceased covered operations and no longer has an obliga tion to contrib ute to the Plan. Like the sale
of stock situation discussed above, the P controlled group would not ordinarily be subject to withdrawal liability on the
sale of D's assets. However, under Section 4204(a)(1), as under Section 4218 , in order to avo id withdrawal [*14]
liability, the con trolled group 's cessation must oc cur "solely" b ecause of a sale of assets. Again, the question of whether
an employer's cessation is solely because of a particular transaction must be determined on the facts and circumstances
of each case and sh ould be ad dressed by arbitration sub ject to review by the courts.
Assuming that the controlled group's cessation is solely because of the asset sale, the controlled group do es not incur
withdrawal liability even though it no longer has an o bligation to contribute to the Plan or has covered operations under
the Plan. However, the controlled group is secondarily liable if D and its new controlled group, if any, withdraw from
the Plan within 5 years of the asset sale and fail to make withdrawa l liability payments. D and its new controlled group,
if any, assum e the co ntributio n history relating to D's op erations for the year of the sale and the previous four years.
If the controlled group's cessation is determined not to be solely beca use of the sale o f D's assets, it incu rs a complete
withdrawal and its liability is determined pursuant to Section 4211 of ER ISA, 29 U .S.C. § 1391, based on the
contribution history of the original [*15 ] emp loyer that was no t transferre d to C .
As a final matter, the opinions in this letter are subject to the special rule in Section 4212(c) of ERIS A, which states:
If a principal purpose of any transaction is to evade or avoid liability under this part, this part shall be applied (and
liability determined and collected) without regard to such transaction.
29 U.S.C. § 1392(c). Depending on the facts, some of the same considerations as are relevant in determining whether
a cessa tion is due "so lely" to a restructuring or sale of assets may be relevant under Section 4 212 (c).
I hope this has been of assistance to you. If you have any further questions, please call D. Bruce Campbell of my
staff at (20 2) 778-1 918 .
Carol Connor Flowe
General C ounsel

