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December 9, 1991
RE FERE NC E:
[*1] 4041A Multiemployer Termination
4041A (c)(2) Multiemployer Termination. Annuity Requirement
404 1A(f)(1) M ultiemployer T ermination. Lum p Sum Payme nts
OP INION :
I write in response to your request for the opinion of the Pension Benefit Guaranty Corporation ("PBG C") on several
issues arising from the post-termination distribution of assets of the * * * Pension Plan (the "Plan"), a multiemployer
defined benefit pension plan. In particular, your inquiry relates to the inability of the Plan to complete a final distribution
of Plan assets under sections 4041A(c)(2) and (f)(1) o f ERISA, beca use of its inability to loc ate certain Plan participants
and bene ficiaries.
You state that the Plan is terminating under section 4041A(a)(1) of ERISA pursuant to an amendment to the 1987
collective bargaining agreement between the * * * and the * * * District Council of North Central Texas. You indicate
the Plan has assets sufficient to satisfy all outstanding benefit liabilities. The trustees of the Plan have a ttempted to notify
all participants of the termination in order that Plan assets can be distributed. Not all participants can be located, and
you request guidance o n how to comple te the distribution [*2] under the se circumstances.
1) You ask what actions are required of a plan in making a reaso nable effort to locate all participants for the purpose
of making a final distribution of assets following term ination o f a multiem ployer plan.
In your correspondence, you indicate the Plan trustees have attempted to locate the missing participants through
various means. They have sent several notices to the participants' last known mailing addresses, searched internal records
and local union re cord s, and hired a "private loc ator service" , which utilized so cial security reco rds in attempts to loca te
the missing participants. Yo u wish to know if these efforts satisfy the "reasonab le efforts" standard established by the
PB GC . See P BG C O pinion Letters 83-2 4 and 89-4 ).
W hen a multiemployer plan terminates b y plan amendme nt, the plan spo nsor m ay distribute plan assets in full
satisfaction of all nonforfeitable benefits under the plan. ERISA § 4041A. PBGC Opinion Ltr. 82-19. The PBGC
previously has interpreted analogous distribution requirements imposed by Title IV in the instance of single employer
plan terminations to require a plan administrator to take reasonable steps to locate all [*3] participants for making a final
distribution. See PBGC Opinion Letters 83-24 and 89-4. Plan adm inistrators and other fiduciaries of terminating
multiemployer plans have a similar obligation to take reasonable steps to locate participants and beneficiaries to whom
assets sho uld be distributed.
In addition, the Plan trustees should be aware that the Department of Labor has established additional guidelines
regarding the satisfaction of T itle I obligations in these circumstances. See, e.g. DOL Opinion Letter No. 11-86.
Op inions re lating to T itle I of ER ISA may be sought from the Department of Lab or.
2) You ask whether the P lan, to satisfy final distribution requirements, must purchase annuities for missing
participants or be neficiaries with acc rued bene fits in excess of $3 ,500 . For m issing participants with accrued bene fits
$3,500 or less, yo u ask whether the only optio n is to either purchase annuities or open individual interest-bearing bank
acco unts.
Under Section 4041A(c), (f), a plan sponsor distributing assets in full satisfaction of all nonforfeitable bene fits must
pay those benefits in the form of an annuity, unless the participant elects, with spousal consent, [*4] another form of
distribution provided by the p lan. See, e.g., PBG C Op inion Ltr. 82-19. If another form of benefit has not been chosen,
and attempts to purchase annuities for such participants prove futile, a final distribution may be accomplished through
a lump-sum payment to those participants where the present value of each participant's nonforfeitable benefit does not
exceed $3,50 0. See ER ISA § § 203(e), 40 41A (f)(1), P BG C O pinion Letters 83-2 4 and 89-4 .

W hen a participant cann ot be located, the option o f making the distribution throug h a lump-sum payment is not
available. The PBGC and the Department of Labor have both opined that the only option available for completing the
final distribution, when annuities cannot be purchased for missing participants, is through the opening of individual
interest-bearing accounts for those persons at federally insured institutions. PBGC O pinion Letter 89-4; DOL Opinion
Letter N o. 11 -86. For the reasons expressed in Opinion Letter 89-4, PBG C does not consider poo led interest-bearing
acco unts to b e an optional form of distribution available at plan termina tion.
The PBG C, however, recognizes that plan trustees may confront difficulties [*5] in locating financial institutions
willing to op en individual interest-be aring accounts for missing participants, particularly where the benefit amounts are
small. In the limited case where a multiemployer plan has made every re asonable effort to loc ate missing participants
and to loca te institutions that are either willing to provide annuities for these "lost" participants or to open individual
interest-bearing acco unts for them, but is still unable to ma ke a final distribution in this manner, then the use of a pooled
interest-bearing account may be appropriate. If such an account is opened, it must be maintained by a fiduciary
designated by the p lan trustee s of the terminating plan, who continue to have ongoing fiduciary obligatio ns until all
participants are distributed their appropriate bene fits. SeeR ev. Rul. 89-8 7; ERISA § 4041A. This fiduciary will be
respo nsible for keeping clear, up-to-date records of each participant's opening balance and ea rnings throughout the life
of the account. Furthermo re, this fiduciary, as well as the former trustees of the terminating plan, must remain available
to make every reasonab le effort to assist those participants who do come forward [*6] and claim their benefits. In the
instance of the * * * Plan, where a successor plan is being established, thus continuing the existence of a fiduciary who
will be able to fulfill the above ob ligations, the pooled interest-bearing acco unt may be ap propriate.
3) You ask whether undistributed missing participant assets may be temporarily rolled over into a successor defined
contribution plan p ending location o f such participa nts.
Under appropriate circumstances, a multiemployer plan term inating by plan amendme nt may ro ll over the assets
attributable to missing particip ants into a successor d efined contribution plan pending the location o f those participants.
For such a transfer to satisfy the requirements for making a final distribution of plan assets, plan trustees and other plan
fiduciaries must take measures to ensure that the benefits of missing participants, who have not consented to such a
rollover, are p roperly pro tected. See E RISA § § 404 1A(c), (f).
Pursuant to Section 4041A(f), the PB GC may au thorize the payment of benefits to missing participants in the manner
proposed if the plan sponsor of the term inating plan satisfactorily demonstrates that the proposed manner [*7] of
payment is "not adverse to the interest of the plan's participants and b eneficiaries generally" a nd "doe s not unreaso nably
increase the P BGC's risk of loss with respect to the plan." ERISA § 4041A (f)(1). Should the trustees of the terminating
plan elect to transfer the assets of missing participants to a succe ssor defined contribution plan, they must segregate those
assets from the assets o f the participants of the suc cesso r plan. F urtherm ore, the trustees m ust pro vide adeq uate
assurance that the transferred assets will be shielded from possible diminution in value and will earn a rate of return at
least compa rable to that which would be earned in a federally-insured individual interest-bearing account.
Should the missing participant assets be rolled-over into the successor defined contribution plan, the plan trustees
and fiduciaries of the defined contribution plan will be under the same fiduciary obliga tion with re gard to those assets
as they are with the assets of the other participants of that plan. See ERISA § § 401 -414 . You shou ld direct inquiries
regarding fiduciary o bligations und er T itle I to the D epartment of Lab or.
Such a rollover may implica te section 402(a)(5) [*8 ] of the Internal R evenue Code . Section 402(a)(5) permits an
employee to roll over a qualified total distribution from one qualified trust or annuity to another qualified trust or an nuity.
However, under section 402, the employee must elect to make the rollover. You should direct inquiries involving the
rollover req uirements of section 4 02 o f the Internal Revenue Co de to the Internal Re venue Service.
4) You ask whether annuities purchased for missing p articipa nts must be in the form o f a joint an d survivor an nuity.
In addition, you ask whether the annuity must be in the form of a joint and survivor annuity in the absence of proof the
missing p articipa nt is currently married.
Your question presupposes th at the participant was married at the time of separation from service. Of course,
participants who are not married at the time of separation from service, and who have remained unmariied at the time
for commencement of benefit payments, are provided a straight life annuity, unless another form of benefit has been
elected . Treas. Reg. § 1.4 01(a)-20 , (Q-25). T hese ind ividuals would not po se the problem sug gested in your letter.
For particip ants who are married at the time of separation [*9] from service, the Retirement Equity Act of 1984

("REA") has established that annuities purchased for participants in terminated plans must be in the form of a joint and
survivor annuity, unless the benefit form was waived in the manner specified in the statute, which requires, inter alia,
signed spousal consent to the waiver. ERISA § 205(c); IRC § § 401(a)(11), 417(a)(2 ). Under certain circumstance s,
the spouse's consent to a waiver of the joint and su rvivor form of benefit is not required. For instance, if it is established
to the satisfaction of a plan representative that there is no spouse or that the spouse cannot be located, spousal consent
to waive the joint and survivo r annuity is not required. Treas. Reg. § 1.4 01(a)-20 , (Q-27).
You should direct inquiries relating to the requirements of REA and regulations promulgated thereunder to the IRS.
5) You have asked whether plan trustees can assume, in the absence of records indicating a deceased participant was
married at the time of d eath, that the participant left no surviving spouse.
A participant who is married at the time of separation from service should be presumed to have remained married,
at the date for comm encement [*10] of benefit paym ents, unless notice is provided to the plan trustees of a change in
marital status. Thus, should the participant die prior to the commencement of benefit payments under the plan, the plan
must provide the surviving spouse with a qualified pre-retirement survivor annuity. See ERISA § 205(a)(2); IRC §
401(a)(11). However, if the plan trustees are unable to locate the surviving spouse after having taken reasonable steps
to do so , or are unable to determine whether the spouse predeceased the participant, the provisions set forth in question
2 above would apply, and the plan trustees would be required to purchase an annuity for the surviving spouse, open an
individual interest-bearing account in the surviving spouse's name, or, if appropriate, place the surviving spouse's benefit
entitlement in the special pooled account described ab ove. In the instance where the participant and spouse have made
a valid election to waive the qualified joint and survivor annuity, or qualified pre-retirement survivor annuity with spousal
consent, ERISA § 205(c)(1), (c)(2), and the election designates a beneficiary or form of benefits which may not be
changed without spousal consent, [*11] ERISA § 205(c)(2), the plan trustees must take reasonable steps to locate that
beneficiary to make a final distribution, and if unable to do so , must also follow the pro visions set forth in question 2
abo ve with re gard to the beneficiary's benefits.
You should direct inquiries related to the requirements of REA and the regulations promulgated thereunder to the
IRS.
6) You have asked whether there is an applicable time period in which a terminating plan must complete its final
distribution of assets. Particularly, you ask whether a te rmina ting multiem ployer plan m ay take up to 1 8 mo nths to
com plete the process of making a final distribution , if necessary, due to problems enco untered in attem pting to locate
participants and beneficiaries, purchase annuities, and open individual (and in appropriate circumstances, pooled)
interest-bearing acco unts.
Under the multiemployer provisions of ERISA, a plan terminated by plan amendment continues indefinitely until
plan assets have been distributed to participants and beneficiaries. SeeRev. Rul. 89-87. There is no applicable time period
under Title IV in which a multiemployer plan, terminated by plan amendment, must make a final distribution [*12] of
assets.
7) You ask whether plan trustees can presume a participant to be deceased if he is declared legally dead in an
app licable state pro ceed ing.
For purposes of Title IV, plan trustees must meet the "reasonable efforts" standard (see Q-1 above) when relying
upon a state proce eding to determine that a missing participant is deceased. Whether or no t the stand ard is m et is
determined on a case-by-case basis, and depends in part on the nature of the proceeding relied upon, its findings, and
its standards of proof. We canno t give a specific opinion based upon the facts presented in your letter, and decline to
establish a per se rule fo r the circumstances about which yo u inquire.
Plan trustees should be aware that the Department of Labor has established ad ditional guidelines regarding the
satisfaction of Title I obligations. See, e.g., DOL Opinion Letter No. 11-86. Opinions relating to Title I of ERISA may
be so ught from the D epartment of Lab or.
If you have any further questions abo ut this matter, you may call D avid W . Kem ps at 202-7 78-8 886 .
Carol Connor Flowe
General C ounsel

