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RE FERE NC E:
[*1] 4203(a) Complete Withdrawal. Definition of Complete Withdrawal
421 2(a) O bligation to Co ntribute - Definitions
OP INION :
This respo nds to your request for the o pinion of the P ension Benefit G uaranty Corporation regarding the withdrawal
liability of "joint employers" under Title IV of the Employee Retirement Income Security Act of 1974, as amended
(ERISA ). Specifically, you ask whether a w ithdrawal occurs when an em ployer ceases making contributions to a
multiemployer plan b ecause it entere d into an arrangem ent with another emp loyer that provides em ployees and that
makes some or all of the co ntributio ns for those employees. Yo u also ask what contrib ution histo ry is used in
determining the withdrawal liability of the first employer when that employer contributed directly to a multiemployer
plan only prior to the enactment of the Multiemployer Pension Plan Amendments Act ("M PPA A") and at all times after
enactment was a joint emp loyer with the other compa ny, which eventually withdrew from the p lan.
Yo u represent that prior to 19 77, A * * * made con tribution s directly to the * * * Fund * * *. In 1977, A entered
into a leasing agreement with B * * * and B bega n mak ing som e con tribution s to the [*2 ] Fund for the emplo yees it
provided to A. A also made substantial con tribution s to the fund for those emplo yees during its agreem ent with B .
B and A terminated their agreement in 1979, and * * * C entered into an agreement with A. Under their agreement,
C made all of the contrib utions to the fund for the emplo yees it provided A. C withdrew from the Fund in 1982. T here
is no co rporate affiliation or co mmon ownership between A and C or A and B. However, you state that A exercised such
close supervision and control over the day-to-day working conditions of the employees provided by C and B that in your
opinion A was a joint employer for purposes of the NLRA. Further, you represent that as a joint employer was bound
under labor law by any collective bargaining agreement covering the employees provided by C and B, and there fore m ay,
like C and B , have b een o bligated to contribute to the Plan.
Your first question is whe ther a withdraw al occ urred when A entered into the agre ements first with B and then with
C. Under section 4203(a) of ERISA, a withdrawal from a multiemployer plan o ccurs when an em ployer perm anently
ceases to have an obligation to contribute or permanently ceases [*3] all covered operations under the plan. Section
4212(a) of ERISA defines "obligation to contribute" as an obligation arising under one or more collective bargaining
agree ments or as a result of a duty und er applicab le labo r-managem ent relations law.
The PB GC addressed a very similar que stion in Opinion Letter 85-14 . In that letter, we concluded that if the first
employer was a joint emplo yer with the second em ployer with who m it entered into the leasing agreement, and if as a
result the first emp loyer ha d an o bligation to contribute to the plan, then the first employer would incur a withdrawal
upon the permanent cessation of its obligation to contribute. In the instant case, that would have occurred when C
perm anently ceased to be obligated to contribute. It follows, therefore, that A would not have incurred a withdrawal
when it entered into the leasing agreements. This conclusion, of course, assumes that A was a joint employer with C and
did have a duty to contribute und er the N LRA .
Your other question is how withdrawal liability should be calculated for that withdrawal. The amount of an
em ployer's withdra wal liability is based on its allocable share o f unfunded ve sted benefits [*4] determined under section
4211 of ERISA. T his amount is generally proportional to contributions required to be made by the employer. Since
neither A and C nor A and B appear to constitute a single employer within the meaning of section 4001(b) of ERISA,
A's obligatins and liabilities und er T itle IV would be determined se parately from B's and C's.
Since B withdrew from the Fund prior to enactment of MPPA A it is not subject to withdrawal liability. While C
withdrew after enactment o f MP PA A, you repre sent that C was no t required to contrib ute to the Fund prior to its
relationship with A. T herefo re, C's contributio n history should enco mpa ss only the years after the agreement. W ith
respect to A, the question is whether the years after its agreement with, when it was obligated to contribute as a joint

employer but was not required directly to contribute to the Fund, should be included in its contribution history. You
contend that these years sho uld be includ ed.
Opinion Letter 85-14 also addressed this issue and concluded that there is a d ifference betwe en "a n obligation to
contribute" and "contributions required to be made by the employer", the latter being the operative term for [*5]
purposes of determining an employer's allocable share under section 4211. "An obligation to contribute" is a broader
term that includ es bo th the present requirement to mak e con tribution s to a plan and an ob ligation to contrib ute that is
contingent up on an event that has no t yet occurred .
It is, therefore, our opinion that years in which A had an obligation to contribute to the Fund but was not required
to contribute should not be included in its contribution history for the purpose of calculating its withdrawal liab ility.
Since you represent that A was required to contribute to the Fund only in the years prior to its agreement with C, those
are the only years that should be includ ed in its co ntributio n history fo r purp oses o f calculating its withdrawal liab ility.
I hope this has b een o f assistance. If you have further questions please contact the attorney handling this matter,
Steven Ro thenberg, of the Co rporate P olicy and Regulatio ns Department. His telep hone numb er is (20 2)956-5 050 .
Edward R. Mackiewicz
General C ounsel

