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RE FERE NC E:
[*1] 4202 (a)(2) Determination & Collection o f Liability
4206 Adjustment for Partial Withdrawal
421 1(c) W ithdraw al Liab ility - Allocation by Amendme nt
OP INION :
This responds to your request for our interpretation of the partial withdrawal liability provisions under Title IV of
the Emp loyee Retirem ent Income Security Act of 1974 as amend ed ("E RISA "). Specifically you ask whether a partial
withdrawal occurs under Section 4205(a)(2) of ERISA, 29 U.S.C. § 1 385 (a)(2) when an em ployer sells som e of its
facilities, covered under a collective bargaining agreement, but continues to perform work at other facilities covered by
the sam e agreement under which contribution s are required to a multiem ployer pension plan.
An emp loyer p artially withdraws from a plan under Section 420 5(a)(2) when there is "a partial cessation of the
em ployer's contribution obligation." Such partial cessation is defined in paragraph (2) of Section 4205(b). Paragraph
(2)(A )(i) pro vides that there is a partial cessation when -the emp loyer p erma nently ceases to have an obligation to contribute under one or more but fewer than all collective
bargaining agreements under which the employer has been obligated to contribute under [*2] the plan b ut continues to
perform work in the jurisdiction of the collective bargaining agreement of the type for which contributions were
previously required or transfers such work to another location[.]
For this rule to apply, an emp loyer must cease to have an obligation to co ntribute for all operations covered by that
collective bargaining agreement; otherwise the employer has not permanently ceased to have an obliga tion to contribute
unde r the co llective bargaining agre ement and has no t withdrawn.
Paragrap h (2)(A)(ii) provid es that there is a pa rtial cessation when -an emp loyer p erma nently ceases to have a n obligation to contrib ute und er the p lan with respect to work performed
at one or more but fewer than all of its facilities, but continues to perform work at the facility of the type for which the
obligation to contrib ute cea sed.
If the selling employer does not continue to perform at one or more of the same facilities for which contributions
were previously req uired to the plan, this rule d oes not apply.
Your second question concerns how a plan would calculate withdrawal liability for a complete withdrawal under
the "rolling 5" rule of Section 4211(c)(3) of ERISA [*3] if the employer had previously partially withdrawn prior to the
adoption of this rule. Section 4206(b)(1) of ERISA provides that in the event of a subsequent withdrawal, any
withdrawal liability "sha ll be red uced by the amou nt of any p artial withd rawal liability" previously assessed. Thus, the
plan sponsor, in the event of a subsequent withdrawal, must first calculate the withdrawal liability under the allocation
metho d then in force, and the n reduce that amount by the amo unt of partial withd rawal liability previously assessed .
Section 4206(b)(2) of ERISA authorizes the PBGC to issue regulations providing for adjustments to this calculation
accounting for, inter alia, "factors for which it determ ine adjustment to be appropriate, so that the liability . . . properly
reflects the emp loyer's share of liability with respect to the p lan." S uch regulation s have not yet been issued.
I hop e this has b een o f assistance .
Henry Rose
General C ounsel

