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October 12, 1982
RE FERE NC E:
[*1] 4219 (c)(5) No tice & Collection o f Withdraw al Liab ility - Default
422 1 Reso lution of Disputes
OP INION :
This responds to your inquiry whether, under the Multiemployer Pension Plan Amendments Act of 1980 (the
"Multiemployer Act"), Pub. L. No. 96-364 (1980), "acceleration of future installments" of withdrawal liability can occur
"if any installment is not paid before completion of the administrative process through arbitration."
The Multiemployer Act does not explicitly use the term "acceleration." Instead, Section 4219(c)(5) of the Employee
Retirement Income Security Act of 1974 ("E RISA"), as amended by the Multiemployer Act, provides in pertinent part
as follow s:
In the event of a default, a plan spo nsor ma y req uire imme diate payme nt of the outsta nding amo unt of an emp loyer's
withdrawal liability, plus accrued interest on the total outstanding liability from the due date of the first payment which
was not timely made. [29 U .S.C. § 1399(c)(5) (Supp. IV 1980) (emp hasis added).]
Here, we address only the definition of the term "default" which is set forth in Section 4219(c)(5)(A) of ERISA, 29
U.S.C. § 1 399 (c)(5)(A).
Section 422 1(a)(1) of ERISA, 29 U .S.C. § 1401(a)(1) (Supp . IV [*2] 1980), requires that disputes over withdrawal
liability, between a withdra wn em ployer and a pension plan, shall be resolved through arbitration.
Section 42 21(b)(1 ) of ERISA, 29 U.S.C. § 1 401 (b)(1 ), provides:
If no arbitration proceeding has been initiated pursuant to subsection (a), the amounts demanded by the plan sponsor
shall be due and o wing on the schedule set forth by the p lan spo nsor. The plan spon sor may bring an actio n in a State
or Federal court of competent jurisdiction for collection. [Emphasis added.] Additionally, the second sentence in 29
U.S.C. § 1401(d) implies that if arbitration is pursued, an emp loyer will be treated as b eing delinquent in the making
of a contribution under the plan only if the employer fails to make timely payment in accordance with the arbitrator's final
decision. Finally, the legislative histo ry of the arbitration pro vision sp ecifically states that acceleration d oes not result
from the failure to make paym ents be fore arbitration is conclude d:
Pending the resolution of the dispute, the employer is required to pay withdrawal liability as originally determined
by the plan, but the failure to pay an installment before the arbitration [*3] is concluded would not accelerate the
paym ent of future installments.
Joint Explanation of the Senate Committee on Finance and the Senate Committee on Labor and H uman R esources,
Congressional R ecord, July 29, 1980 , at S10 120 (emp hasis ad ded ).
Although the considerations noted above are most directly applicable to nonpayment of withdrawal liability during
the perio d after arbitration is requested , such co nsiderations supp ort a similar result with respe ct to nonpayment of
withdrawal liab ility during the perio d before arbitration is requested .
In sum, assuming an employer pursues its statutory right to arbitration in good faith, the employer is not subject to
a demand for immediate payment of the entire amo unt of withdraw al liability, for failure to make withd rawal liability
payments during both the period before arbitration is requested and the period between the request for arbitration and
the arbitrator's final decision. During either period, however, interest will accrue on late payments from the due d ate until
the date on which payment is mad e. See 29 U .S.C. § 139 9(c)(3).
If you have any further questions, please telephone * * * of this office on (202) 254-4895 or write [*4] to him at
the above address.
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