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August 21, 1981
RE FERE NC E:
[*1] 4044 Allocation o f Assets
404 4(d) Alloc ation o f Assets. D istribution of Residual Assets
4044(d )(1) Allocation of Assets. Distribution of Residual Assets to Employer
OP INION :
This is in response to your request for reconsideration of my letter determination with respect to the * * * Comp any
Pension Plan, dated March 12, 1981, concerning the disposition of plan assets in excess of amounts needed to pay
accru ed retirement benefits to plan participants.
W e have carefully reconsidered the matter and hereby modify our decision. We will not object to a reversion of
excess assets attributab le to em ployer contribution s based on Sectio n 4044(d) of ERISA, 29 U .S.C. § 134 4(d).
To reiterate the facts as we understand them, the Plan is funded pursuant to Group Annuity Contract * * * (the
"Group Annu ity Contract") issued by the * * * Life Insurance Comp any ("L.I.C.") to * * * Company * * *. The G roup
Annuity Contra ct was effective in 1946 and was most recently amended in 1965. Until Decemb er, 1978 the Group
Annuity Contract was the only document which evidenced the terms of a pension plan for the emp loyees of * * *.
A separate "Plan" docum ent ("1978 P lan Document") was adop ted by * * * for the purpose [*2] of com pliance with
requirements imposed by ERISA. The 1978 Plan Document was not ex ecute d until December 4, 1978 and, as we
understand matters, has never been executed or approved by L.I.C. * * *. * * * executed the 1978 Plan Docum ent
app roxim ately three months after the cessation of produ ction at the * * * plant and the layoff of all but one Plan
participant. On December 21, 1979, a Notice of Intent to Terminate was filed with the PBGC by * * *. Section 15.02
of the 19 78 P lan Document provides that "excess assets may be refunded to the E mplo yer if attributable to actuar ial
error" and Section 16.02(b)(4) also provides for the distribution of residual plan assets to * * * on termination of the plan.
The original determination dated March 12, 198 1, concluded that the employer lacked the p ower unilatera lly to
amend the terms of the G roup Annu ity Contract relating to the distribution of excess assets attributable to employer
contributions. That determination was based upon an analysis premise d on an identity between the pension plan and the
Group Annu ity Contract de rived prima rily from a reference in Section 1.14 of the 1978 Plan D ocument to the Group
Annuity Contract as the "m ost [*3] recen t complete re statement of the Plan." On reexamination of that premise, we have
determined that for purposes of Title IV of ERISA the amendment of the pension plan by the 1978 Plan Do cument, to
provide fo r a reve rsion o f excess assets was effective without the co nsent of L.I.C.
The Group Annu ity Cntrac t in this case embodied two distinct legal relationships for purposes of pension law: an
annuity/ insurance contract between * * * and L.I.C. and an "employee pension benefit plan" under ERISA established
by * * * for its emplo yees. These are separate legal relationship s which may be governed by differe nt legal co ncep ts with
respect to their creation, alteration and termination. The annuity/insurance contract relationship is generally a funding
or investment vehicle for the pension plan which the employer has established for the benefit of employees. In many
instances, the different relationships are underscored through the use of separate documents to formally establish each
relationship. Su ch was not the case here before the adoptio n of the 1 978 Plan Do cument.
Section 4044(d) of ERISA, 29 U.S.C. § 1344(d), is concerned with "plans" and not with the other types of legal
relationships [*4] which inhere in the terms of the Group Annuity Contract. In our view, the employer was not prevented
from recognizing and altering, through the 1978 Plan D ocument, the pension plan term s emb odied in G roup Annu ity
Contract without the insurance comp any's consent. While the Group Annuity Contract provides for the consent of L.I.C.
to certain amendments, n1 it generally does not contain any specific procedure or requirements for plan amendments
initiated by * * *. We feel that amendments made by the 1978 Plan Docum ent, e.g. participation and vesting
requirements, did not require L.I.C. approval. Similarly, the termination distribution provisions in Sections 15.02 and
16.0 2(d)(4) o f the 1978 P lan Document did no t require the co nsent of L.I.C. for purp oses o f Section 4044(d).

n1 Article II of the Group Annuity Contract requires insurance company consent to the inclusion of affiliated
com panies.
The 1978 P lan Document in this case, however, expressly inco rporates the terms o f the Group Annu ity Contract.
Plan, Sections 1.23, 1.29. The result is ambiguity with respect to the distribution of assets attributable to employer
contribution s in exce ss of the p resent value o f the accrued [*5] retire ment benefits of plan p articipa nts.
The terms of the incorporated G roup Annu ity Contract provide for the distribution to participants of all funds and
credits due to the em ployer/contractho lder up on discontinuance of no rmal retirement annuity purchases. G roup Annu ity
Contract, Article VII, Section 2 (iv). See also, Group Annuity Contract, Article IX, Section 15. Other provisions of the
1978 Plan Docum ent suggest that, on termination of the plan, assets in excess of the value o f accrued retirement benefits
and excess assets attributable to employee contributions may revert to the employer. Plan, Sections 15.02, 16.02(b )(4).
Section 4044(d)(1)(C) permits a reversion of excess assets to an employer on plan termination if "the plan provides
for such a distribution." Sections 15.02 and 16.02(b)(4) of the 1978 Plan Document make specific provision with respect
to the distribution of excess assets attributable to employer contributions on termination of the plan. On the other hand,
Group Annu ity Contract, Article VII, Section 2(iv) pertains to a discontinuance of the purchase of normal retirement
annuity purchases and not specifically to the termination of the plan. Accordingly, [*6] the plan app ears to perm it a
reversion as provided in Section 40 44(d)(1 )(C).
The plan administrator must still propose a reasonable method of separating excess assets attributable to employee
contribution s from those attributab le to em ployer contribution s.
W e express no opinion on the rights of plan particip ants or L.I.C. Insurance Company beyond the requirements of
Section 4044 und er ancillary contractual arrangements or other law. In particular, we do not address the rights and
obligations of the emplo yer, insurance com pany and participants unde r the insurance contract or emp loyment con tracts.
W e also express no opinion whether the terms of the written plan document reflect an appropriate exercise by the
emp loyer, as a plan fiduciary and p lan administrato r, of its duties unde r Title I of ER ISA.
I hope we have been of assistance. Please contact * * * at (202) 254 -4873 or the above ad dress if you have any
further q uestions.
Henry Rose
General C ounsel

