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| PBGC Pension Benefit Guaranty Corporation

1200 K Street, N:W., Washington, D.C. 20005-4026

~:March 4, 2011

Re: Appeal 2009~E L | Case 203572; Retirement Plan for Flight
Attendants in the Service of US Alrways, Inc. (the "FA Plan” or the “Plau”)

Dear Sz | :

This Appeals Board decision responds to the appeal you filed on behialf of your client, -
| | -regarding PBGC’s April 30, 2009 determination of [ benefit under the
FA Plan. For the reasons we state below, the Appeals Board decided that your appeal does not

. provide .a basis for changing Es PBGC benefit determmailon We must, therefore,
denyl  Psappeal ‘ A ,

This. decision was reached by a dmded vote of the Appeals Board The dlssentmg
opinion of Appeals Board member Mlchel Louis is enclosed. :

PBGC’s Determmatmn and ’s A_ppeal

PBGC s April 30, 2009 benefit determmatxon letter stated that E is entltled to
a PBGC benefit of $2,410.78 per month paid in the form of a Straight Life Annuity with No
Survivor Benefits.” PBGC further informed T~~~ | that, because the $2,410.78 amount is .
' less than the estimated monthly benefit of $2,649.54 [ | has bsen receiving, [ | had been
v overpaid $12,893.04 after the FA Plan terminated. PBGCtold[ ~ — | that PBGC would

' 29 Code of Federal Regulations (“C. F R ”) section 4003.2, which is located in the “Definitions” section of

- PBGC Adminisirative Review regulation, defines “Appeals Board” as “a board consmnng of three PBGC officials.”

" In this appeal, two Board members voted to affirm PBGC’s determination and one member dissented. The

majority’s- decision constitutes the final agency action by PBGC with respect to E‘s appeal. See 29
CF.R, §4003.59 (decnslon by the Appeals Board). , ’ _

2 PBGC frequently uses the term “Straight Life Annuity” when it refers to a benefit payable for an mdmdual’

. lifetime. In its communications with plan participants, however, the FA Plan’s administrators used either the term - -

" “Life Annuity” or the term “Single Life Annuity” to, describe this type of beneﬁt In this decmon we will use the
. term “Single Life Anmuty ? . . '
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reduce [ | payments by $76. 90 per month untﬂ the overpayment amount (w1thout a charge for
mterest) is repaid.- .

PBGC’s April 30, 2009 letter further stated that PBGC first determined " Ts
benefit under the terms of the FA Plan and then applied the limits under federal pension law.
PBGC'’s benefit statement, which is an enclosure to the April 30, 2009 letter, explained that the
“Phase-In Limitation” to PBGC’s guarantee resulted in a reduction to the benefit PBGC may pay
[ 1 The Phase-In Limitation applies to plan amendments that i increase benefits within
five years of plan termination. o

On May 7, 2009, [~~~ | sent a letter to PBGC’s Disclosure Office requesting an
explanation of how PBGC calculated ] PBGC benefit and how US Airways, Inc. (“US
Airways”) calculated [ | Plan benefit’ On May 20, 2009, [~~~ | sent to the Appeals
Division a PBGC Form 723 (Request for Additional Time to File an Appeal of a PBGC Benefit
Determination).* On May 21, 2009, PBGC’s Disclosure Office sent a copy of [~ s
benefit fileto[ | o ’ . -

In accordance with PBGC’s established procedures, the Appeals Board asked PBGC’s
‘Benefits Administration and Payment Department (“BAPD,”), also known as the Insurance
- Operations Department, to provide[ ~ ~ | with an explanation of | |benefits. On June 15,
2009, BAPD sent a letter to [~~~ ] explaining that the benefit formula in the FA Plan
required a benefit reduction when[ ~ ~  ~ Is spouse,[ |, attained age 62. The
letter also explained that :{’s benefit was affected by the Phase-In Limitation required
by federal law.

‘On June 26, 2009, you sent to the Appeals Division a PBGC Form 724 (Appeal of a
PBGC Benefit Determination) signed by~~~ 1. With the Form 724, you included a copy
" of a US Airways statement showing a benefit amount of $2,649.54 per month starting on April [],
2002, and payable as a Single Life Annuity and a letter from [~~~ | stating why [ |
* believes PBGC’s benefit determination is incorrect. In'the letter,[ ~ ~ ~ |noted: '

I believe that under the Retirement Plan for Flight Attendants in the Service of US
Airways, I was to be paid a Single Life Annuity, which would not change upon my
obtaining any given age, nor my Spouse obtaining any given age.

Further, even if this pensxon plan does call for a reduction upon mfe] or my spouse
obtaining a certain age, that was not represented to me at the time I was about to retire.
Attached hereto is a letter dated March 22, 2002, which indicated that if the participant
was married less than a year,| | would be paid as a Single Life Annuity. No mention
was made of any reduction if [ | was marnied before retirement and upon [ | spouse’s
62™ birthday. The participant could have easily waited for [ | date of marriage

3 In this decision, we rcfcr to “US Airways” is in its capamty as the FA Plan s Admm]strator unless the context
of the sentence indicates the company was acting in a different capacity.

~ % Onthis form,[ | noted that [] was waiting for PBGC’s Disclosure Ofﬁcer to provide E with .
records through the Freedom of Information Act.
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(March 22, 2002) until after [ Jretirement date (April| | 2002) if it was represented that
there would be a reduction at[ | spouse’s 62™ birthday.

On July 22, 2009 you supplemented :fs ‘appeal. You noted that benefit

estimate letters from US Airways in 1998, 1999 and 2000 all indicate that if a participant is

. single or has been married for less than one year the participant’s benefit is paid as a Single Life
* Annuity and that [~~~ | believed that[ | benefit “plan” would not change. You enclosed
copies of the following documents: letters dated September, 9, 1998, July 13, 1999, and August
24, 2000 that US Airways sentto|  F; the 2004 Summary Plan Description for Flight
- Attendants of US Airways; and ’s Social Security earnings data. You further stated:

On page number four of the Summary Plan Description it talks about the definition of
Family Social Security Benefit. The definition talks about “benefits paid to you because
of your spouse.” . The definition does not talk about benefits payable to the participant
.and the spouse. It only talks about additional benefits potentially available to

[~ Jbecause.of [ |spouse. [ s benefit did not change when [ |
husband reached 62. Therefore, under the definition, no change should occur to [ |

benefit. Further, the Family Social Security Benefit definition talks about the Social
- Security Benefits payable at age 65. It does not discuss Social Secunty available at age
62 and therefore again I don’t believe that prov:swn is applicable.. ‘

Finally, enclosed herewith please find the final average eamings summary calculations -
reportthat| |[[ f]received. For that, it would appear as though the calendar
~ [years] 1997, 1998, and 1999 were used for calculation of | | benefits. ‘I also enclosed
y _hcrewith [ | social security statement. That statement indicates that for those years| |
income was actually higher than that noted on the calculation shect being used with
regards to[ | benefits. (Empbhasis in original.)

Background

PBGC insures certain defined-benefit pension plans in accordance with Title IV of the
" Employee Retirement Income Security Act of 1974, as amended (“ERISA”™), 29 U.S.C. 1302-
1461. If a plan sponsor is unable to support its defined-benefit pcnsion plan, PBGC becomes
* trustee of the plan and pays’ pcnsu)n benefits accordmg to the plan provisions and legal hmlts of
ERISA. ‘ '

The FA Plan’s History. On July 1, 1962, Allegheny Airlines, Inc.,'(“Allegheny’ M)
_established a program to provide retirement income and other benefits for flight attendants and
their beneficiaries. Following several airline mergers and the change of the company’s name
from Allegheny to “US Air, Inc.,” the program was renamed, effective October 1, 1979, as the
“Retirement Plan for Flight Attendants in the Service of USAir, Inc.” Later, effective February
21, 1997, the Plan was renamed the “Retirement Plan for Flight Attendants in the Service of US
Airways, Inc.” The FA Plan terminated on January 10, 2005, without sufficient assets to
provide all promlsed bencﬁts On February 1, 2005, PBGC became statutory trustee of the FA
Plan. .

% In this decision, our reference to “FA Plan” refers to the; pension program under all thrée of these namés.
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The FA Plan’s Formal Document.  The FA Plan’s formal document has been restated

/in its entirety on four occasions since ERISA’s September 10, 1974 enactment. The effective

" dates of these restatements are; January 1, 1976; January 1, 1985; January 1, 1994; and January

1, 2001. The January 1, 2001 Restatement of the FA Plan (the “2001 Restatement”) was in

effect when [ | retired; thus, 1t is the FA Plan document under ‘which [ ] benefit is
) determmed

~ PBGC'’s Determination of }%—PBGC 'Benefit. ' When PBGC becomes trustee
of a terminated plan, it collects participant information and the plan’s governing documents from
the plan administrator and performs a review of all this information before making benefit
determinations. PBGC necessanly relies on the data it receives from the plan administrator
unless its review finds errors in the data or a partlcxpant supplies PBGC with documentation
demonstratmg such errors. In applying plan provisions to determine the benefit to which a
pamcxpant is entitled, PBGC follows the established practice of the plan administrator so long as
it is consistent with plan documents and governing law.

Aﬁer a review of the dafa and governing documents, PBGC followed US Airways’
established practice in calculating [~ T[s'benefit. PBGC’s calculation agreed with the
calculation previously pérformed by US Airways. PBGC then applied the relevant legal limit —
. the Phase-in Limitation for plan amendments that increase benefits within five years of plan
termination — which resulted in a downward adjustment of $42.43. . ‘

Sunimary of Appeals Board’§ Findings and Conclusions

_ Your appeal raises two issues. First, youclaimadataerrorinthat = ~ ~ Js FAPlan
“Eamings” for [ | three highest calendar years are lower than the amounts shown in [ | Social
Security earnings report. . PBGC had accepted the Eamnings information US Airways had used
when the company calculated [~~~ s FA Plan benefit near the time of [ | retirement.
The Appeals Board concluded that the Social Security eamings report you submitted does not
provide a sufficient basis for changing the Earnings amounts PBGC had used because: (1) the ‘
report you submitted does not identify the employer or employers whopaid[ ~— ~ ~ j; and (2)
. the FA Plan’s definition of Earnings differs in some respects from Social Security earnings.

Second, you challenge the application of the FA Plan’s offset for the “Family Social
Security Amount.” PBGC applied this provision in conformance with the FA Plan’s governing
plan documents and long-standing practice. In fact, the Plan’s practice concerning this provision
was well enough known and understood by the participants’ union that it became the subject of
 collective bargaining, which resulted in a FA Plan amendment in 2000 to ameliorate the offset’s
effect on married participants. PBGC has applied the changes made by the 2000 amendment.
- We also found no basis for concluding that the FA Plan’s provisions and/or how they were
applied were in violation of applicable law. Accordmgly, the Appeals Board must de;ny your
" appeal. :
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Discussion

L Déta Issue: 's Final Average Earnings

One element in the FA Plan’s calculation of a participant’s bcneﬁts is D Fina] Average
Earnings (“FAE”). The FAE is the participant’s highest average earnings based on any three full
calendar years during the last ten years of employment. Your appeal claims that[ s
FAE was calculated incorrectly because the earnings amounts shown for [ | three highest
calendar years (1997, 1998, and 1999) are lower than the amounts shown on| | Social Security.
carmngs record. '

The FA Plan at Section 2.1(I) of the 2001 Restatement defines the “Earﬁings” that the FA
Plan uses to calculate a participant’s FAE as follows: '

H Earnings — tota] compensation for employment as an Employee reported by ‘the
Employer on Form W-2 for federal Income Tax purposes in respect to the year specified and all
amounts that would have been paid to the Employee for such period but for a compensation
reduction authorization executed by the Employee pursuant to (A) the US Airways, Inc. 401(k)
Savings Plan or any other plan sponsored by the Employer qualifying under Section 401(k) of the
Code, (B) the US Airways, Inc. Flexible Benefits Plan or any other cafeteria plan under Section
125 of the Code, or (C) an election to receive qualified transportation fringe benefits in accordance
with Section 132(f)(4) of the Code; except that earnings shall not include (1) income imputed to
the Employee through the exercise of stock options, (2) income attributable to the vesting of stock
options, (3) income that, pursuant to Section 79 of the Codé results from group term insurance
provided by the Employer, (4) income imputed to the Employee from the exercise of any air travel
pass privileges by the Employee or the Employees family, or (5) amounts reported by the
Employer on Form W-2 that relate to reimbursement of expenses rather than compensation for
_services such as, but not limited to, meal expenses and moving expenses, or (6) any deferred
compensanon received in the form of a lump sum distribution.

Similar deﬁmtlons of ¢ ‘Earnings” are included in the. FA Plan’s Summary Plan Descriptions
(“SPDs”). ~

The prior Plan Administrator calculated [ s FAE as $68,996.68, which
equates to a monthly average of $5,333.06. PBGC accepted the prior Plan Administrator’s
calculations. The table below shows for calendar years 1997-1999 the earnings amounts used by
US Airways and those shown on the Social Security report you submitted. ‘

Year ‘ FA Plan Earnings | Social Securxty earni L
1997 = = . $64,218.50 $65,400
1998 $63,199.80 $67,370
1999 : $64,571.74 | $64,429
3-year average (annual)  $63,996.68 $65,733
3-year average (monthly) © $5,333.06 - $5,477.75

‘ The Social .Sccurit earnings record you submitted does not identify the employer or
employers who paidiL Thus, we are unable to determine from this record whether

the listed Social Security earnings for| | were paid exclusively by US Airways. For

)
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 this reason alone, the Appeals Board found that you have not.provided a sufﬁment basis for

changing :é FAE.

In addition, as stated in the definitions in the 2001 Restatement and in the SPDs, the FA
Plan defines “Earnings” as the amount the employer reports on federal W-2 tax forms with
certain specified additions and exclusions.®  Because of the additions and exclusions, neither
[T !s W-2 forms nor [ | Social Security earnings report would establish with certainty
the amount of | | Earnings for FA Plan purposes. For example, one of the exclusions from the
FA Plan’s Eamnings definition — “amounts reported by the Employer on Form W-2 that relate to
reimbursement of expenses rather than compensation for services such as, but not limited to,
meal expenses and moving expenses” — could be applicable to[ ~ s employment as a
flight attendant during the years 1997-1999. Likewise, the exclusion for “income imputed to the
Employee from the exercise of any air travel pass privileges by the Employee or the Employees
family” could also be applicableto[ — ~ s employment during this three-year period.

 As stated above, PBGC relies on the data it receives from the prior plan adm1mstrator

_unless PBGC’s review finds errors in the data or a participant (or another party) supplies PBGC
-with information demonstrating that an error had occurred. PBGC’s review did not find any

error in the data used to calculate[ ~— =~ [s FAE. Your submissionof[ ~ ~ s Social
- Security earnings records does not provide sufficient evidence for the Appeals Board to conclude
that|~ — 7s FAE amount is incorrect. Additionally, we note that the difference between
the 3-year Social Security earings average and the 3-year Earnings average used by the FA Plan
($1,736.32) is less than 3%. This small percentage difference, which could be the result of
differences in how “earnings” are defined, further indicates that US Airways used reliable data in
calculating[ s FAE Accordmgly, the Appeals Board denies your appcak on the FAE
data issue. '

II. Plan Interprét_aﬁon Issue: Ihe Family Social Security Offset

The remaining issue in your appeal deals with an aspect of the FA Plan’s benefit formula
“called the “Family Social Security Offset.”” Since plan sponsors are responsible for paying for a
substantial portion of Social Security benefits, it is not unusual for plans to take Social Security
benefits into account in determining pension benefits. The FA Plan’s offset is unusual, however,
in that it also applies to benefits that Social Security provides for the participant’s spouse, based
on the participant’s earnings alone.(not the separate eanings of the spouse). The Plan’s offset is
complex and requires an understanding of the benefits available under Social Security to a family
unit. :

: ¢ You have not provxded the Appeals Boards with W-2 forms for :I nor are they available in PBGC -
records, :

7 Asis explained in more detail below, one of the benefit formulas set forth in the FA Plan’s formal document
includes an offset for the “Family Social Security Amount.” See Section 4.1A of the 200! Restatement. The term
“Family Social Security Amount™ is defiped in the *Definitions” section of the formal document. See section 2. 1(0)
of the 2001 Restatement. In this decision, we refer to the offset as the “Family Social Security Offset.”
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- A. Background for Plan Intemretation Issue”

Benefits under the Social Security Act In addition to earning a Social Security benefit
that is based on her own wages, a married worker earns a Social Security benefit for her spouse.
" In general, a spouse is entitled to a spousal Social Security benefit of 50% of the worker’s -
benefit, unless the spouse’s own earmngs entitle him to a larger benefit in his own right, in which
case there is no spousal benefit.® Spousal Social Security benefits generally are first payable
upon both parties’ attainment of age 62.% :

Socxal Security beneﬁts mclude the worker’s anary Social Security Benefit (“PSSB »
which also is referred to as “the old-age worker’s benefit”),'? as well as other benefits that are
~ payable to some of the worker’s dependents. Section 2.02 of the Social Security Act (“SS
Act™)'! describes the types and the eligibility requirements of all of the “Old-age and survivors
" insurance benefit payments” that are avaxlable to a worker who has eamed a vested Social
- Security benefit and to the worker’s dependents.'?

Under Social Security law, the ellglbllxty requxrements for the Husband s Benefit are
defined as follows:

{c) Husband's insurance benefits

(1) The husband . . . of an individual entitled to old-age or disability insurance benefits, if
such husband ... -

(A) has filed application for husband's insurance benefits,
(B) has attained age 62 or.. . hasin his care (individually or jdintly with such individual)
" at the time of filing such application a child entitled to child's insurance benefits on the
 basis of the wages and self-employment income of such individual, .
..and’
(D) is not entitled to old-age or disabifity insurance benefits, of is entitled to old-age or

disability insurance benefits based on a primary insurance amount which is less than one-
- half of the primary insurance amount of such individual, . . . : :

8 42 U.S.C. § 402(c)(1)(D), 402(c)(2) (“Husband’s insurance benefits”); see also 42 U. S C § 4{}2(b)(l)(D),
402(b)(2) (“Wife's insurance benefits”). .

% 42 US.C. §§ 402(b)(1); 402(c)(1). |
| R2US.C.§402(a). See also 42 US.C. § 415(a) (definition of “Primary insurance amount’”).
"' 42U.8.C. §402. |
2 1n addition to.the Husband‘; Benefit and the Wife’;s Benefit (which are discussed in detail in this decision),
section 2.02 of the SS Act (42 U.S.C. § 402) includes the following benefits: (1) the Child’s Insurance Benefit;

(2) the Widow's Insurance Benefit; (3) the Widower’s Insurance Benefit; (4) the Mothcr s and Father s Insurance
Beneﬁt and (5) the Parent’s Insurance Benefit.



shall be entitled to a husband's insurance beneﬁt

42 U.S. C §.402(c)(1). Under current law, the rcquxremeats for entitlement to the Wife’s Benefit
mirror the requxrements for the Husband’s Benefi t.!

The SS Act pm\?ides that the monthly amount of the Husband’s Benefit “shall be equal to
one-half of the primary insurance amount of his wife (or, in the case of a divorced husband, his -
former wife) for such month.”" In the situation where the individual is entitled to a Social -
Security benefit based on his own earnings that is less than the Husband’s Benefit amount, the -
Husband’s Benefit is equal to one-half of the wife’s Primary Insurance Amount (“PIA”) minus
the husband’s PIA payable on their own earnings.”” Thus, if a wife’s PIA is $2,000 and her
husband’s PIA is $800, then the Husband’s Benefit at the husband’s Full Retirement Age -
(“FRA”) is equal to $200, where $200 is equal to one-half of $2,000 (or $1 ,000) minus $800.'¢
Calculation of Husband’s Benefit amount under the SS Act mirrors the calculatlon of the Wife’s
Benefit amount.’ : :

The Family Social Security Offset under the FA Plan’s Formulas Between 1975 and
2000, the FA Plan used a single benefit formula to calculate pension benefits, with that formula
including a Family Social Security Offset. Following complaints that this offset was a kind of
“marriage penalty,” the flight attendants’ union negotiated it out of the FA Plan in 2000. The
change to the offset first was adopted in a Collective Bargaining Agreement, and, later, it was
incorporated into the 2001 Restatement. The new benefit formula, which does not include a
Social Securlty offset, is the only benefit formula for employees hired on or after May 1, 2000.

For some participants hired before May 1 2000 such as E the new formula
was less generous than the older formula. Thcrefore the 2001 Restatement provided that, for

3 See 42.U.S.C. § 402(b)(1). -
M 4 US.C. §402(c)2).
¥ 42 U.S.C. § 402(X)(3XA).

" ' The $200 in this example would be reduced for early commencement if the'spouse' elects to start receiving it
before [ |FRA. See42 US.C. § 402(q) (reductions to Social Security benefit amounts for early commencement),

Postponement of the start date of a Wife's Benefit or a I—iusband’s Beneﬁt beyond the later of the individual’s or
" the spouse’s FRA, however, does not increase the amount of the benefit. This is because the SS Act defines the
‘Husband’s or Wife’s Benefit as 50% of the spouse’s PIA and furthsr does not provxde for a spouse to earn late
retirement credits on the benefit. 42 U.S.C. § 402(b)(2), 402(c)(2)

7 4USC. §402(k)(3)(A)

- The SS Act prowdes that an apphcat:on for a Wife’s Benefit or a Husband’s Benefit filed before the
individual’s FRA is deemed to be an application for a PSSB based on her own earnings. 42 U.S.C. § 402(r). This
deemed application rule, for example, prevents a husband from receiving a Husband’s Benefit from an early
retirement age until his FRA and then “switching” to receive an unreduced Social Security benefit based on his own
earnings record. In some circumstances, however, a spouse may apply for a Husband’s Benefit or a Wife's Benefit
on or after his or her FRA and later switch at age 70 to receive a higher PSSB based on his or her own earnings.
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participants hired before May 1, 2000, a penéion would be calculated under both formulas, with -
the participant entitled to use whichever formula resulted in the greater benefit.

The older benefit formula, which is set out in section 4.1A(II) of the 2001 Restatement,
provides that a participant’s yearly retirement mcome at Normal Retirement is the sum of (C)
plus (D), whlch are defined as follows: :

<)y Slxty percent (60%) of the Participant’s Final Average Earnings less fifty percent
(50%) of the Participant’s Family Social Security Amount, multiplied by the ratio that the
participant’s years of Credited Service on the date the participant’s Service ceased bears
to 25 if he has less than 25 years of Credited Service on the date Service ceased; and

(D) One percent (1%) of the Participant’s Final Average Eamings multiplicd by the
number of the Participant’s years of Credited Service in excess of 25 but not in excess of
30.. :

The new benefit formula, whlch is set forth in Sectxon 4. 1A(D) of the 2001 Restatement,
provides that.a participant’s yearly retirement income at Normal Retirement is the sum of (A)
plus (B), where {A) and (B) are defined as:

(A) One and sixty four one hundredths percent (1. 64%) of the Partlcnpant sF mal Average
Earnings multiplied by the Pammpant s years of credited Service, up to a maximum of 25
'years; and

(B) One percent (1%) of the Participant’ s Final Average Earnings multiplied by the
number of the Participant’s years of Credited Service in.excess of 25 but not in excess of
30 .

" Section 2.1(0) of the 2001 Restatement defines the term “Farmly Social Secunty
Amount” as follows:

(O) Family Social Security Amount - the yearly amount which is payable to the
Participant as-a monthly old age benefit at age 65 under the Social Security Act (or under
any similar Federal acts or act as now existing or subsequently amended or created) as in

~ effect on his Normal Retirement Date or the date his Service ceases, whichever is earlier,
- including any benefits available to the Participant with respect to his Spouse, but
excluding any such benefits actually earned by such Spouse. If a Participant’s Service
ceases prior to his Normal Retirement Date, the Family Social Security Amount to which
such Pamcnpant will be entitled at age 65 will be based upon the assumption that the
Participant will not receive, in the future, any compensation which would be treated as
wages for the purposes of the Social Secunty Act.

The Family Social Security Amount shall include benefits available with respect to the
Spouse of the Participant only after such benefits are actually payable under the Social
Security Act. If such benéfits cease to be payable, the Family Soc1al Secunty Amount
shall be reduced by. the amount of such benefits. :

" The Family Social Sccunty Amount shall be determined by the Plan Administrator based
on Employer records and shall in no event exceed the maximum offset permitted by the
- Code.



" Notwithstanding the foregoing, if a Participant who retires or terminates employment
with vested rights after December 31, 1983, provides to the Plan Administrator within the
relevant computation period a statement from the Social Security Administration
evidencing his actual wages for Social Security purposes for some or all years prior to the
date his retirement or termination of employment (whichever date occurs first), such
wages shall be taken into account as his wages for such years in calculating his Social
Security benefit for the purposes of this Plan. For years prior to the Participant’s
retirement or termination of employment for which such a statement is not provided to
the Plan Administrator during the relevant computation period, the Plan Administrator
shall be entitled to estimate the Participant’s wages. Such estimate shall be made in
accordance with .a method uniformly applied, which satisfies the rules for use of
estimated eamnings history that are set forth in Revenue Ruling 84-45.

For purposes hereof, the “relevant computation period” for a Participant shall be a period
of 120 days beginning on the later of (A) the date of retirement or termination of
employment with vested rights or (B) the date, on which the Plan Administrator has
furnished or caused to be furnished to him (1) a calculation of his retirement income
under this Plan, determined with a Social Security benefit calculated on the basis of
estimated wages, (ii) a statement that the Participant has the right, within the relevant
computation period, to supply his actual wage history and to have it taken into account in
calculating his retirement income, and (iii) a statement that the Participant can obtain hlS
actual wage history from the Social Security Admlmstratlon

- The FA Plan thus proyides that, for married participants, the Family- Social Security
Offset consists of two deductions. The first deduction (which we refer to as the “Participant
Social Security Offset” or “Participant Offset”) relates to the participant’s age-65 Social Security :
benefit. ‘The second deduction (which we refer to as the “Spousal Social Security Offset” o
“Spousal Offset”) - relates to the Social Security benefit “available with respect .to the‘ :
participant’s spouse.” Section 4.1A(I) of the 2001 Restatement provides, however, that the
Spousal Social Security Offset does not apply until the younger of the participant and the spouse
turns age 62. The FA Plan’s drafters apparently had decided not to apply the Spousal Offset
before age 62 because, under the Social Security Act, spousal Social Security benefits generally

- are first payable upon both parties’ attainment of age 62.

' *As is stated above, participants such as [~~~ | receive the greater of the benefits
calculated under the pre-May 1, 2000 formula, which includes the Family Social Security Offset,
and the post-May 1, 2000 formula, which does not. Because the Family Social Security Offset
may change after the participant’s Benefit Commencement Date, it also is possible that the
benefit formula that will produce the greater benefit amount will change. For example, the older
formula may produce the greater benefit amount before the participant and spouse attain age 62,
and the new formula may provide the greater amount afterwards. Section 4.1A of the 2001
Restatement spemﬁcally preserves the larger benefit amount in this situation.

The FA Plan’s Calculation of 's Benefit In February 2002, [~ |
informed US Airways of [ | intent to retire effective April[ |, 2002. US Airways then prepared a

. benefit calculation of [ | estimated pension, which is dated March 22, 2002. See Enclosure 1 to

this dec151on (US Airways’ March 22, 2002 benefit calculation worksheets) and’ Enclosure 2
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. (March 22, 2002 letter from US Aerays to : w1th enclosed “thht Attendant
Pension Calculatlon")

The March 22,2002 -Fli'ght, Attendant’ Pension Calcu:lation‘ lists [ | name as

] ” and spouse’s name and date -of birth as “NA.” Since US Airways’ -
records then showed s marital status as “divorced,” US Airways determined that| |

benefit would be greater under the older formula without a Spousal Social Security Offset, rather . - -

than under the new formula, As is shown in Enclosure 2, US Airways determined that [ |
monthly benefit as a Life Annuity startmg on Apnl |, 2002 and continuing for the rest of [ |life
was $2,649. 54

" The benefit calculanon worksheets in Enclosure l further show that US Alrways had
calculated :[s benefit under three different scenarios, which are as follows

(1) Using the older formula w1th a Participant Offset for E but not mcludmg the
Spousal Offset, US Alrways calculated a beneﬁt of $2 649.54 in the Smgle Llfe Annmty formas
follows

(.60 x ﬁﬂal average earnings) — (.5 x Participant Offset) x (years of service/25) +
(.01 x final average earnings) x (years of service over 25 but not more than 30);-
which is (.60 x $5, 333. 06) (50 x $1, 633 90) x (25/25) +(.01 x $5 333. 06) x5=
$2 649.54 : .

(2) Usmg the older Offset formula and mckcdmg the Spousal Offset, US Alrways calculated a -
. benefit of $2,241. 06 as follows

Benefit w1thout Spousal Offset Spousal Offset, which lS $2,6‘4§.54 -'8408.48 =
$2,241.06. ' ‘ ‘

‘ The Worksheet further states that the Spousal Olfset in thlS calculatlon 1s apphed at the later of
the Partlclpant a.nd Spouse’s Age 62 date.” : '

(3) Using the new, post-May 2000 beneﬁt formula that ehmmates the Famlly Soctal Secunty

g Oﬁ"set US Airways calculated a benefit of $2,453.21, as follows

(0164 ﬁnal average earnings) X (yea.rs of service up to 25) + (.01 x final
average earnings) x (years of service over 25 but not more than 30), wluch is -
(0164x$5 333 06) x 25 + (.01 x $5,333. 06)x 5= $2453 21.
: In calcuiatxon (1) above, the Participant Offset of $1, 633 90 represents US Alrways -
estimate of [~~~ [s age-65 Social Security Act benefit. The Spousal Offset of $408.48 in
calculation (2) above equals one-fourth (25%) of the $1,633.90 amount. This $408.48 amount -

.. reflects that (1) the Husband’s Benefit under the Social Security Act corfesponds to 50% of the

worker’s Social Security benéfit (see more detailed discussion later in the decision) and (2) the -
older benefit formula provxdes that the Famtly Social Security Offset is multtphed by 50%
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Thus, the $408.48 amount equals $1 633.90 (Participant Offset) X 50% {Spousal Offset
percentage) x 50% (percentagc in FA Plan formula).

US Airways’ calculations of the Family Social Security Offset for [~~~ | were
consistent with its longstanding practice as the Administrator of the FA Plan. US Airways’
practice with respect to the offset is cxplamed in more detaﬂ in the Appendlx to this declsxon

‘ [ | mammed [ | ‘on March 22, 2002. On April 8, 2002, [ 7
[~ Jelected the “Life Annuity” form on the FA Plan’s “Retirement Election and Income
tions” form (Enclosure 3). This notarized form also contains the signature of [~ = |
who, as i{s spouse, consented to the waiver of the Joint & Survivor Annuity

- form of payment.

On April 17, 2002, US Airways revised[ ~ ~ ~ s pension calculations based upon
the updated spousal information. See Enclosure 4 (US Airways’ April 17, 2002 calculation
worksheets) and Enclosure 5 (April 18, 2002 letter from US Airways to [~~~ |, with
enclosed “Flight Attendant Pension Calculation™). The revised calculations took into account
that [~ — ~ ]already had attained age 62 as of [ | April D, 2002 retirement date, and [ |
[~ Jreached age 62 nine days later on April 1, 2002. . L

. As shown in Enclosures 4 and 5, US Airways determined that [~ ~ s benefit -
payable as a Single Life Annuity was $2,649.54 from April[ | 2002 to April 30, 2002, and
$2,453.21 from May 1, 2002 forward. We note that the revised calculation worksheets show the -
exact same three amounts US Airways had used in the March 22, 2002 benefit calculation. The-
revised “Flight Atiendant Pension Calculation,” however, differs from the earlier one since it
shows a reduction to [~ = " 's monthly payments starting on May 1, 2002. This change
occurred because, as aresult of [~~~ s marriage, the Spousal Social Security Offset had
become relevant for the older benefit formula calculations. Also, as required by the FA Plan,
[~ s benefit of $2,453.21 from May 1, 2002 forward is based on the new formula, -
since the new formula provides a greater beneﬁt amount than the older formula for those .

payments.

A Although in its revised benefit determination US Airways calculated S’s
benefit as $2,453.21 payable from May 1, 2002 forward, the FA Plan did not reduce the payment
to $2,453.21 on May 1, 2002. Instead, the FA Plan continued to pay S the $2,649.54
benefit that initially was calculated for [ ] as an unmarried pamc:lpant rather than the revised
_benefit amount based on the updated spousal 1nf0nnat10n -

PBGC’s Calculation of s Guaranteed Benefit As stated in :[s
" determination letter, PBGC first determined| ~ !s benefit under the FA Plan and then

applied the limits under federal pension law. PBGC calculated[ ~ — s Plan benefit using -

the same calculation method as US Airways used in 2002. PBGC also reached the same result as
US Airways, that is: [~ = " 1s FA Plan benefit is $2,649.54 from ApnlD 2002 to April 30,
2002, and $2,453.21 from May 1, 2002, forward, with her benefit paid as a Single Life Annuity.
After caléulatingl =~ ~ ]s Plan benefit, PBGC apphed the legal hmltatxons that apply to the
' beneﬁts PBGC guarantees
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The guaranteed benefit limitation which affects [~~~ Is benefit is the Phase-In
Limitation. Sections 4022(b)(1) and 4022(b)(7) of ERISA provide for the “phase in” of a benefit
increase that results from any plan amendment made or effective within the five years before
" Plan termination. This phase in of the increase is equal to the greater of 20 percent of the benefit
increase or $20.00 per month (but not more than the increase itself) for each full year the pension
pl'an amendment was in effect before plan termination. Under ERISA, the time a benefit
increase is in effect begins with the later of the date the increase was adopted or the date it
became effectlve :

:rs beneﬁt is mcreascd as a result of the change in the benefit formula adopted'
May 1, 2000, as discussed in the prior sections of this letter. The May 1, 2000 change was in
- effect for four full years prior to the date the FA Plan terminated. PBGC, therefore, guarantees
80% of the benefit increase or $80.00, whichever is greater. [~ s benefit beginning
May 1, 2002 is $212.15 more under the new percentage formula than it would have been under
the older offset formula ($2,241.06 under older formula and $2,453.21 under new formula). As
the benefit increase is phased in at 80%, PBGC guarantees $169.72 of the increase [$212.15 x .8
-=$169.72]. Thus, [~ = = s PBGC benefit is $2,410.78 [$2,241.06 + $169.72 (allowed
phase-in portion of increase) =-$2,410.78]. Accordingly, T~ s FA Plan benefit of
$2,453.21 startmg on May 1, 2002 is reduced by $42.43, to $2,410.78, due to the Phase-in
' leltatlon 18

B Appeals Board’s Fmdmgs and Conclusigns Concermng Plan Intemretatlon Issu

‘ On the record before the Appeals Board, it is bcyond dlspuic that PBGC applied the
Family Social Security Offset in accordance with US Airways’ long-standing practice.
. Accordingly, we look to the plan documents in existence at the time [~ |retired,
including Summary Plan Descriptions (““SPD’s”) provided to FA Plan pamcxpants to ensure this
practice was consistent with the governing documents.

The critical language comes frorn the definition of Family Social Security Offset in the
2001 Restatement - “including any benefits available with respect to the participant’s spouse, but
excluding any such benefit actually earned by the participant’s spouse.” US Airways interpreted
this language to provide an offset for any Social Security benefit potentially payable to the
participant’s spouse on account of the participant’s earnings (whether or not that spousal Social

18 After the FA Plan terminated, [~ |continued to receive monthly payments of $2,649.54, the same
amount [ | 'was receiving before the Plan terminated. As discussed above,[ ~ s correct PBGC benefit is
'$2,410.78, which includes reductions for both the Spousal Social Security Offset and the Phase-in Limitation. Thus,
for the time period beginning February 1, 2005, : was overpaid $238.76 per month. PBGC is not
secking collection of ovcrpayments the FA Plan made prior to its termination date.

PBGC regulations require PBGC to recover overpayments by recouping a smiall percentage of a retiree’s
benefits in those cases where the retiree is entitled to receive future benefits from PBGC. 29 Code of Federal
. Regulations § 4022.81. As[~ ~ " is entitled to receive future benefits from PBGC, PBGC must recover [ |

" overpayments through a reduction to [ | monthly payments. .
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Sécurity benefit was actuélly paid). As is shown immediately beldw this interpretation was
clearly-communicated to participants in all the SPD’s sent to partlcnpants in the years leading up

- to :[s retlrement

The FA Plan's Summary Plan_ Descriptions The 1978 Allegheny Airlines thht
‘Attendants Plan SPD (“1978 SPD,” with excerpts in Enclosure 6), which was provided to FA
Plan participants to explain the plan provisions in effect as of January 1, 1977, states on page 3:
“If you retire at age 65, you will normally begin to receive full Social Security benefits and
retirement income from Allegheny’s plan. The plan benefit will be equal to 60% of your Final
Earnings, less 50% of your Family Social Security Benefit.” Three paragraphs later, the 1978
SPD describes the “Family Social Security Benefit” as follows: :

“Family Social Security Benefit” means the annual amount to which you will be entitled
under the Social Security Act .. . . This amount will include payments to which you are
entitled on-account of your spouse or dependents when and if they become payable, but
exclude any Social Security Benefits actually earned by them. In the event that your .
spouse receives Social Security Benefits actually earned by him or her, your “Family
Social Security” will still include the amount you would otherwise have been eligible to

" receive on account of your spouse.”"’ :

The 1981 SPD for the FA Plan (excerpts in Enclosure 7) states the following concemmg
the Family Social Security Beneﬁt

~ FAMILY SOCIAL SECURITY BENEF IT means the amount you’ll be able to receive
each year from Social Security, based on the Social Security Act-in effect when you retire
or leave USAir. You may be eligible for extra Social Security benefits because of your
spouse or dependents. In that case, your Family Social Security Benefit will include
those extra benefits. If your spouse receives Social Security benefits | ] or [ ] actually
earned, that benefit will not be included, but the amount you would have received on
account of your spouse if [ | hadn’t eamned separate benefits will still be included. 2

The 1981 SPD then prov1des an example where the spouse s Soonal Secunty benefit is 50% of
the participant’s Social Securlty benefit.

The 1987 SPD for the FA Plan (excerpts in Enclosure 8) contains the follcwmg language
concerning the Famlly Social Securlty Amount:

You may be eligible for Social Security benefits ‘because of your husband, wife, or -
dependents. . In that case, your Family Social Security Benefit will include those extra
benefits. The most common example is a spouse, who may be ¢ligible for payments
equal to 50% of yours. The Plan will count that extra 50% in your Famlly Social
Secunty amount, even if your spouse earns and receives a separate benefit.?'

* 1978 SPD at 3 (emphasis added).
® 1981 SPD at 13.

2 1987 SPD at 12,
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As is the case with the 1981 SPD, the 1987 SPD then prov1dcs an example where the spouse’s
Social Securlty beneﬁt is 50% of the participant’s Social Security benefit.

The July 1992 US ‘Air SPD (excerpts in Enclosure 9) contains a detailed discussion of the
“Family Social Security Benefit.” With respect to the Spousal Social Securlty Offset, the July
1992 SPD states:

If you are eligible for additional Social Security benefits because of your spouse or -

_dependents, the Family Social Security Benefit will include the additional benefit. The
most common example is a spouse who may be eligible for a Social Security Benefit
equal to 50% of yours. The: Plan takes into account that additional amount even if your
spouse earns and receives a separate benefit. ‘

Example: ‘ '

~ Suppose an employee has a ‘Social Security beneﬁt of $9,900 a year. If this employee is
married, he or she may be eligible to receive an extra 50% ($4,950) because he or she has
a spouse. This means the Social Security Benefit used to calculate this employee’s
benefits from this Plan will be $14,850 ($9,900 + $4,950), even if the spouse earns and
“collects a larger retirement benefit on his or her own (subject to certain maximums).

Your Plan payments may be increased or decreased over the years to reflect changes in
your eligibility for a Family Social Security Benefit. If your spouse reaches age 62
several years after you retire, for example; your Plan payments will be decreased at that
point, to reflect the increase in your-Social Security benefits. If your spouse dies after
your eligibility for Social Security beneﬁts, your Plan payments will increase to reﬂect
the decrease in your Soc:al Security.?

The Appeals Board found that the FA Plan’s practice throughout the time the Family
Social Security Offset was in effect — which was a time period of more than 20 years — was -
consistent thh the language in the FA Plan’s SPDs. ’

- Negotiations and ,Communfcations by the Flight Attendants’ Union US Airways and its
union, the Association of Flight Attendants, AFL-CIO (“AFA”), negotiated pension benefits
under the FA Plan. Upon reaching agreement, the parties included the basic pension terms in
Collective Bargaining Agreements (“CBAs™). As discussed below, the Family Social Security -
Offset became the subject of collectlve bargaining, and, in 2000; an agreefnent to, amend the FA
Plan’s benefit formula was reached. :

According- to news reports (examples of which are provided in Enclosure 10), many US
Airways flight attendants objected to the Family Social Security Offset, which some flight =
attendants viewed as a “marriage penalty.” The AFA responded by negotiating the new benefit
formula, which did not contain a Social Security offset. For some flight attendants, however, the
new formula was less generous than the older formula. Thus, the CBA and the FA Plan’s
documents provided that flight attendants hired before May 1, 2000 would receive the greater of
the benefit under the older benefit formula or the benefit under the new benefit formula.

2 July 1992 SPD at 7-8.
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Enclosure 11 is a copy of the pages in the CBA 51gned on May 1, 2000 that pertain to the FA
Plan.

The Appeals Board found nothing, however, that would indicate that the AFA had
questioned whethér US Airways’ practice concerning the Family Social Security Offset was in
‘conformity with the FA: Plan’s governing documents. Furthermore, after the FA Plan had
terminated and had been taken over by PBGC, AFA provided information to participants that
was consistent with the way US Airways had administered the FA Plan.- For example an
- October 1, 2006 AFA newslctter (Enclosure 12) statcd A

S. What about the SOclal Security offset?

The Social Security offset is reflected in your estimate for a single person. If you are
married when you get the final determination there will be another deduction. The Social
Security offset is just part of the formula and is LOOSELY based upon Social Security. -
The PBGC does not have access to your Social Security records or your spouse’s. The -
offset is based on an older Social Security formula and does not reflect cost of living . -
increases that Social Security has given. It also does not reflect you[r] spouse’s true
eammgs if they are a high wage earner. - o

- Additionally, AFA newsletters dated October 28, 2008 and November 4, 2008 (also in -
Enclosure 12), which notified flight attendants that PBGC had issued benefit determinations and
that they had the right to appeal them, stated: “The Social Security offset is already in the
calculation. Remember that the Social Security offset is only a stepdown in the formula that
~ allows for the person who is age 62, and/or spouse if married, to begin to receive Social Security
whether they take Social Security at that time or not. The Social Security offset has nothing to
do with the actual amount of money you are to receive from Social Security.”

Language in the FA Plan’s governing documents. The FA Plan’s longstanding practice
was, to apply a Spousal Social Security Offset that is based on any benefits potentially payable to
the participant’s spouse on account of the participant’s earnings (whether or not actually paid).
Thus, under this practice, the FA Plan applied a Spousal Offset that is 50% of the Participant
Social Security Offset amount, with the Spousal Offset starting when both the participant and the
spouse had attained age 62. .

- The Appeals Board concluded that the FA Plan’s practice is consistent with the FA Plan’s
governing documents. ' While the language in the FA Plan alone does not expressly state that
“benefits available” encompasses benefits only potentially available (but never paid), that is
certainly a reasonable interpretation of this language (“available” being broader than “paid”).
And while the drafters of this provision used this broad language to describe the offset, they used
precise language in excluding from the offset the Social Security benefit “actually earned” by the

- participant’s spouse. This language shows that if the drafters had intended to only offset benefits
actually paid to the spouse, as opposed to simply available, they knew how to do it?

B The FA Plan's “Family Social Security Amount” definition refers in certain places to the benefits “payable”
under the Social Security Act. The word “payable” commonly is used in pension plan documents when there is an
offset for another income source, since the participant often has the option of delaying payments from the other
income source. By using the word “payable” rather than “paid,” the offset is applied when the participant first’
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‘Furthermore, the FA Plan definition takes into account that, under Social Security law, a
married worker potentially is eligible for two different Social Security benefits: a benefit based
on the worker’s own eamings. and a Husband’s or Wife’s Benefit based on the spouse’s eamnings. -
" These two Social Security benefits are overlapping in the sense that they potentially are payable
~ to-the same individual at the same time. Social Security law, however, limits the Social Secunty
- benefit that is actually pald to the.individual in this potential dual entitlement situation. * By
using the broader word “available” rather than paid, the FA Plan’s Spousal Social Security
Offset includes the potential Husband’s or Wife’s Benefit that is not paid because it overlaps h
- with the Secial Security beneﬁt based on the worker’s own earmngs )

: - Importantly, when we 1nclude the SPDs which accordmg to the Supreme Court are
' “documents and instruments governing the plan,”" 25 we do find express statements that potential
benefits are within the scope of the offset. For example, the 1981 SPD states: “If your spouse
receives Social Security benefits he or she actually eamed, that benefit will not be included, but
the amount you would have received-on account of your spouse if he hadn’t eamed separate
‘ beneﬁts will still be included.”

‘We further note that the FA Plan’s “Family Social Security Amount” definition does not .
contain any requiremcnt that the participant submit proof of their spouse’s earnings. Proof of
‘spousal earnings would be necessary if the Spousal Social Security Offset is Inmted to the .
Husband’s Benefit or W1fe s Beneﬁt that is aetual]y paid or payable by Socml Security.”®

»

becomes entitled to receive payments from the other income source, even if the partxcxpam decides to start them
later. We concluded, in the context of the entire “Family Social Security Amount™ definition, the word “avallable”
1s broader than both “paid” and ‘payable ? :

As we explamed earher, an’'individual with reIanvely hxgh Social Secunty earnings of hxs own (as compared
~ to his wife’s) may not qualify_for a2 Husband’s Benefit. . If the individual’s' Social Security earnings are more °
_modest, however, he may be entitled to a Husband’s Benefit in addition to his own Social Security benefit. The
Husband’s Benefit in that situation generally will be léss than 50% of the Social Secunty benefit payable to his wife
based on her own earnings. Finally, if the individual i$ not entitled to a Social Security benefit based on his own
_carnings, then the Husband’s Benefit generally will be 50% of his wife’s Social Security benefit, :

There are exceptions to the general rules stated above. One exception applies when an individuai who has not
started his Social Security payments before his Full Retirement Age elects to receive a Husband’s Benefit before
starting his own Social Security benefit. In that situation, the Husband’s Benefit is paid at the full 50% amount until
the individual starts his own Social Security benefit. Special rules also apply, for example if the md1v1dua1 has
government employment earmngs that are not covered by Social Security.

LB Kenrzedy v. Plan Adm'r for DuPont Sav. and Inv, Plan 129 S.Ct. 865, 877 (2009), citing Curtzss- Wrzght‘
.Corp V. Sckoonejongen, 514 U.S. 73, 84 (1995) ,

» Except in cases where both spouses worked for us Airways, it would not be possible for the FA Plan’s
administrator to determine, based only on the US Airways earnings records for the participant, whether a spouse’s
own earnings were $o high as to make him or her mehgzble for a Husband’s or Wife’s Benefit (or would preclude

. payment of that benefit at the full 50%). Spousal earnings records, however, are unnecessary under US Airways’
interpretation of the offset provision, since the offset mcludes spousal Social Secunty benefits that are potentially
available but not actually paid.

L We further note that the “Family Social Security Amount" definition states that the participant “has the Tight, -
~within the relevant computauon period, to supply his actual wage Iustory and to have it taken into. account in
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For all these reasons, we must uphold US Airways’ interpretation of the Family Social
Security Offset provision as reasonable. :

Appeals Board’s Respense to Your Arguments

You make several arguments as to why the Spousal Social Secunty Offset should not .

‘applyto[ | First, you claim that the offset should not be applied because
was told in letters from US Airways that [~ | would be paid a Single Life Annuity, unchanged
upon[ |or[ |spouse’s attainment of age 62, or indeed any given age. This argument confuses
the election of a form of benefit with the Family Social Security Offset. The two have no
relation to one another. A married participant may elect a Joint and Survivor Annuity payable to

[ Jor[ |spouse, or, with the spouse’s consent, a Single Life Annuity without a survivor benefit. -
[~ '}, with[ |spouse’s consent, elected a Single Life Annuity, so that if [~ | predeceases

| spouse [ | will not receive any benefits under the FA Plan. Regardless of which of these
beneﬁt forms are elected, the Spousal Social Secunty Offset applies.

T~ states that, if [ ] knew about the Spousal Social Security Offset, [ ] would
have waited to marry until afier [ | retired. As we have noted above, the FA Plan’s
requirements were expressly explained in the three different SPDs that participants received

during[ — =~ " s workmg years, and PBGC must admlmster the FA Plan according to its

terms.

You also rely on language in the 2004 SPD, which you claim limits the Family Social

Security Offset to “benefits paid to you because of your spouse.” You contend this means that -
the offset should not change on May 1, 2002 (when[ | attained age 62) because| |
: s Social Security payments did not change on that date. However, as the 2004 SPD was: -

issued two years after [~~~ s retirement to describe plan terms as of 2004, it is irrelevant
to [ ] appcal But, even if it were, reading the language in context with the rest of the
- explanation in the 2004 SPD demonstrates that US Airways correctly determined :F
Family Social Security Offset The complete language i 1s:
% Family Social Security Benefit: The ‘amount of Social Security retirement benefits .
payable when you reach age 65, including any additional Social Security benefits payable
to you because of your spouse. For example, if you are eligible for an additional Social
. Security benefit equal to 50% of your benefit because of your spouse, the Plan takes that
- additional amount into account. The Family Social Security Benefit amount is
considered in calculating the Plan benefit amounts for participants hired before May 1,
2000. A

The Family Social Security Benefit amount used to calculate your Plan benefit (if -
applicable) will be based on the Social Security Act in effect when you retire or leave US
Airways, whichever is earlier. If you leave US Airways before your 65® birthday, your
Family Social Security Benefit amount will be estimated based on your earnings up until

calculating his retirement income.” There is no provision in the FA Plan concerning the 'spouse’s wage history.

- With respect to recordkeeping, the FA Plan states only that “the Family Social Security Amount shall be determined
based on Employer records.” :
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the date you leave US Airways and w111 assume that you vnll not have any eammgs in the
ﬁlture 4

Your Plan payments may be mcreased or decreased over the years to reflect changes in
the amount of your Family Social Secunty Benefit.

For example:'

— When the younger of you or your spouse reaches age 62, your Plan payments wili be
decreased to reflect the changes in your Family Social Security Beneﬁt amount; or

— If you and your spouse are legally divorced after you retire, or if your spouse dies
after your Plan benefits begin, your Plan payments will be adjusted to reflect any
change in your Family Social Security Benefit amount. As such, it is important to
notify the Plan Administrator of any change in your marital status. You will be asked
to prowde proof of dworce or death before your benefit payments are adjusted.

Social Secunty benefit cost-of-living increases that occur affer you retire or leave US
Airways will not affect your. Plan payments,

When you retire, you will have 120 days from your benefit commencement date to
provide the Plan Administrator a statement of your actual wage history from the Social
Security Administration (“SSA”). (The SSA provides these wage history statements on

" an annual basis). Otherwise, the Plan Administrator will calculate your Plan benefit.
usmg a Social Security Beneﬁt bascd on estimated wages. -

Thus the example in the 2004 SPD of the decrease when the partlcxpant and spouse reach 62 is -
‘the very situation| | encountered. “Accordingly, the Appeals Board concluded, for the
reasons stated above, that your appeal does not provide a basis for changmg PBGC'’s April 30

2009 determination of :beneﬁts

C. Appeals Board Majority’s Response to Dissenting Opinion

In addition to the issues you raised, the dissenting Appeals Board member’s opinion
raises a number of additional issues. A central conclusion in the dissenting member’s oplmon is
his view that US Airways, as the FA Plan’s administrator, did not follow the language in the FA
- Plan’s formal documents when it applied the Family Social Security Offset. We disagree. As
stated above, the Appeals Board has concluded that US Airways’ practice in applying the Family
Social Security Offset was consistent with the FA Plan’s governing documents.
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The dissent also discusses [RS requirements and guidance for the mtegranon of Social
Security benefits with a defined-benefit plan’s benefits.?® We note that, prior to the termmatlon‘
. of the FA Plan, US Airways had submitted to the IRS various restated and amended versions of
FA Plan documents that had included the Family Social Security Offset provisions. The Appeals
Board majority finds it significant that, during the entire time period between ERISA’s
enactment and the FA Plan’s termination, the IRS had determined that the FA Plan was a tax-.
qualified pension plan. .

The Appeals Board recognizes that, while pension plans with an offset for the
~ participant’s own Social Security benefit are common, plans such as the FA Plan that have a
_second deduction for a “spousal” Social Security benefit'are rare. Probably for this reason, we
are unaware of any rulings by the IRS, the Department of Labor, or by any other federal
- government agency that specifically address issues related to “spousal” Social Security offsets.
Furthermore,; we are unaware of any court decision that addresses them. There is no basis for the
Appeals Board to conclude that US Airways’ practice conceming the Family Social Security
Offset, which the Board found to be consistent thh the FA Plan’s governing documents
v1olated applicable law.

Finally, the Appeals Board observes that neither ERISA nor the PBGC’s regulations
“provide for the adjustment of the long-standing terms of pension plans according to PBGC’s (or
* the Appeals Board’s) notions of equity In collectively bargained plans, such as the one before
us, the drafting and adoption of pensxon plan terms is left to the glve—and-take of the negotlatmg
process. In fact, the benefit offset provision under review here, as well as the FA Plan practice in -
implementing it, was sufﬁmcntly well known and understood that it became the subject of
collective bargaining. That process resulted, through the collective bargaining. agreement in
2000, in the amelioration of the offset provision. It is not up to-the Appeals Board to further -
adjust that bargain aﬁcr—the-fact no matter how appealing a case can be made for it. o

Decision

~Having applied the law, PBGC’s regulations, and the FA Plan provisions to the facts of
[T~ " Is case, the Appeals Board decided that your appeal did not provide a basis for
changing[— — s PBGC benefit determination. Thus, we are denying your appeal. This
decision is PBGC’s final action regarding your appeal. You may, if you wish, seek review of
this decision 1 in an appropriate federal district court.

®  Those, requirements are designed to ensure that a pension plan integrated with Social Security .does not
discriminate in favor highly compensated employees in violation of the Internal Revenue Code’s (“Code’s)
nondiscrimination requirements. Sée Code sections 401(a)(4); 410(b). Neither the appellant nor the dissent a]ieges .
that the FA Plan violated the Code’s nondiscrimination requirements.

In addition, because the nondxscnmmanon rules are part of the Code’s tax-qualification requirements, a pension
plan’s failure to satisfy those rules may result in disqualification of the plan. However, if done in a timely manner,
the nondiscrimination rules allow a pension plan to adopt a retroactive amendment to increase coverage or add a
benefit to the plan. See Trea. Reg section 1.401(a)(4)-11(g)(2).
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Ifyouor[ | has other questions about [~ Is PBGC benefit, either of
you may call PBGC’s Customer Contact Center at 1-800-400-7242 and ask to speak to the
. authorized representative assigned to the FA Plan (Case 203572).

Sincerely, //
~ Charles Vernon " Virginia Robinson
Appeals Board Chair Appeals Board Member

Documents Included with the Appeals Board’s Decision:
Appendix to Appeals Board’s Decision

- cc:

Dissenting Opinion of Mr. Louis, with 3 Appendices

- 21
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APPENDIX TO APPEALS BOARD’S DECISION |

The FA Plan’s Practice Concernjn,g the Family Social Security Offset’

ThlS Appendix explains in some detail the FA Plan’s practlce in applying the Family
Social Secunty Offset.

In determining this offset, US Airways (as the FA Plan’s Administrator) first calculated
the participant’s estimated “Primary Insurance Amount” (“PIA”). The PIA, which is a defined
term under the Social Security Act, is the monthly old-age benefit amount that an individual is
entitled to receive from Social Security at “Full Retirement Age” (“FRA™) based upon his or her.
own eamnings. As provided under the FA Plan’s terms, US. Airways:

e Used actual earnings records, if they were available, to calculate the estimated PIA.
Generally, US Airways maintained earnings records that covered the participant’s entire
work history with the company.

e If actual earnings records were not available, US Airways calculated the estimated PIA
using estimated earnings for the period beginning when the participant turned 22 to the
date of retirement or termination of employment. Generally, such estimated earnings
were used for time periods between age 22 and when the participant first was employed
by US Airways and for any break-in-service periods;'

e Provided a participant who was retiring or terminating' employment with the
opportunity to supply, within a 120-day period, his or her actual wage history and to
have it taken into account in calculating “his Social Secunty beneﬁt for the purposes of
this plan.” See section 2(O) of the 2001 Restatement;”

o Calculated the employee’s estimated PIA under the assumption that he or she had no

- earnings after termination of employment with the company, even if he or she left

employment at a relatively young age and continued to work for a different employer;3
and A

e Calculated the employee’s éstimated PIA using the Social Security Act as in effect on
his or her Normal Retlrement Date or the date ‘Service with the employer ceased,
whichever is earlier.*

The next step was to convert the estimated PIA to an age-65 amount (which we will refer
to as the “age-65 SSB”). This second step was performed because: (1) the FA Plan provides that

! As stated in the Plan’s’ definition of “Family Social Secu.rity Amount” in section 2(O) of the 2001 ;
Restatement, the FA Plan followed the rules set forth in (IRS) Revenue Rulmg 84-45 for the use of estlmated
earnings hlstory ' :

2 This opportunity to submit actual wage history information is required by Revenue Ruling 84-45.

3 This assumption of “no future earnings” is stated in the FA Plan’s terms and is a pennitted method for
calculating a Social Security offset under Revenue Ruling 84-45.

* Thus, as is required under the Internal Revenue Code, benefit improvements under the Social Security Act
that occur after the earlier of those two dates are not taken into account in determining the amount of the offset.



the Participant Social Security Offset is based on the “monthly old age benefit at age 65 under
~the Social Security Act”; (2) the FRA under Social Security law (which depends upon the year in
which the individual is bom).is after age 65 for many FA Plan participants; and (3) an
individual’s Social Security beneﬁt is reduced if payments begin before his or her FRA. Asan’

example, US Airways adjusted :rs PIA for purposes of the Social Security offset . B

because [ | FRA is at age 65 and 4 months (rather than at age 65). Consequently, US Airways =

B multiplied | | estimated PIA amount ($1,671.10) by a factor 0f0.97778, which results in an age-

65 SSB of $1,633.90. This reflects thatg actual Social Security benefit amount would be_
reduced 1f\j started it at age 65 and 0 months rather than at[ |F RA y

. - For married participants, US Airways then calculated the _Spousal Social Security Offset,
“which (as stated above) relates to the Social Security benefit payable to the participant’s spouse.
To accomplish this, US Airways multiplied the participant’s estimated age-65 SSB by 50%..
Thus, the Spousal Social Security Offset is exactly half of the Participant Social Security Offset.

-~ US-Airways used 50% of the Participant Social Security' Offset as the Spousal Social
Security Offset amount because, under Social Security law, the Husband’s Social Security
Beriefit (as is the case with the Wife’s Social Security Benefit) is:determined based on one-half
of the spouse’s PIA. US Airways; however, did not adjust the Spousal Social Security Offset .
amount for any Social Secunty beneﬁt the spouse had carned based on his (or her) own
employment :

As prevrously discussed, US A1rways did not make a reduction for the Spousal Socral
- Security Offset until the' younger of the participant and the spouse turned age 62. This rule,

which is specifically set forth in sections 2(O) and 4.1A of the 2001 Restatement, apparently was’
- adopted because, under the Social Security Act, spousal Social Securlty benefits generally are
- first payable upon both parties’ attainment of age 62.

Fmally, US Airways’ practice was to adjust the Spousal Social Secunty Offset if there
was a change in marital status. Thus, if the participant’s spouse died or if the marital relationship
ended in divorce (even if the death or divorce occurred after retlrement) the Spousal Social
Secunty Offset no longer would be applied. : :
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Dissenting Opinion Re: Appeal 2009-

.Summary of Dissent:

I (hereinafter “this dissent”) dlsagree with the majority decision by the AppeaIs’
Board on |ts appllcatlon of the Plan’s “Family Soaal Secunty Offset.”

_ Thls d|ssent would reqU|re PBGC to guarantee and pay benefits in .accordance
with the plain language of the FA Plan. The plain language of the Plan provides:

- o |n cases in which a partlcrpant s spouse does not have independent social
_ ~security earnings or such earnings are very low, a full or partial offset based
on the Husband's Insurance Benefit or a ere s Insurance Benefit,
whrchever applles |s perm|tted

.. In cases in WhICh a participant’s spouse has their own independent social
security earnings and those ‘independent earnings result in the spouse
being ineligible for a Husband’s Insurance Benefit or a Wife’s Insurance
Benefit under the Social Security Act (“SS Act’), then no offset for a .
Husband s Insurance Benefit or a Wife's Insurance Benefit is permltted '

With respect to the Appellants Flnal Average Earnlngs this dissent agrees with
the majority’s flndlng _

Thus, in :s case, this dissent would aIIow [ ]to submit a statement
from the Social Security Administration (“SSA”) showing that[ ] is not entitled

to aqw‘e Benefit.' In the likely event that, due to]  |own -earnings,
' 'S Insurance Benefit is actually $0.00, then that would be the
amount of :s Insurance Beneflt offset under the FA Plan’s formula S

" Background on the Social Security Act:

An understandmg of both (1) how the Social Security Prlmary Insurance Amount
(“PIA) is calculated and (2) the package of ‘Social Security beneflts that are available to
participants |s cntlcal in this- case.

‘ Dissent Appendlx 1 explains how a anary Insurance Amount (“PIA”) |s
caIcuIated : :

Dissent. Appendlx 2 contalns a detailed history of the SS'Act and the ellglbllrty
conditions for a'Husband’s Insurance Benefit and a Wife's Insurance Benefit. The
information in these two Appendices is critical to understanding the Internal Revenue
Service’s rules and the provisions of the FA Plan. In particular, the leglslatlve history of .

! PBGC could also accept evidence otzs Saocial Security earnings from which PBGC
could caIcuIateDPrimary Insurance Amount. ' S ' c

Dissenting Opinion - Page 1 of 9
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the SS Act and the provisions of the SS Act itself show that Congress specifically rejected
~ the notion of making a Wife's Insurance Benefit available to the wife of every male
- employee and decided that a Wife’s Insurance Benefit would be available under the
SS Act only if the-wife is “dependent” on her husband. For administrative convenience,
the SS Act’s definition of “dependence” is a simple mathematical formula. A wife is
"~ deemed “dependent” on her husband if either (1) she has no PIA; or (2) her PIA is less
than one-half of her husband’'s PIA. As a result of this definition of “dependence,” if a
husband has earned a Wife’s Insurance Benefit for his wife, then hIS wife cannot earn a
Husband s Insurance Benefit for her husband.

And, as a result of the way Social Security benefits are calculated, a spouse is
deemed to be “dependent” on a worker only if the spouse earns approximately 25% or
less of the couple’s lifetime Social Security earnings, taking into consideration only those
earnings below the Social Security wage base. . In- other words, it .is very difficult for
married persons who have engaged in any kind of regular full-time job during a
substantial part of their life to qualify for a Husband'’s Insurance Benefit or a Wife's
' Insurance Benefit based on their spouse’s PIA.

- Discussion:

The FA Plan is a “PIA Offset” Plan

The FA Planis a type of PIA Offset Plan because the Plan’s benefit formula allows
- an offset for benefits earned by the participant under the SS Act. The Internal Revenue-

Service (“IRS”) had publlshed some guidance on how PIA Offset Plans worked in 1971in
the form of Rev. Rul. 71-446.2 _

Rev. Rul. 71-446 provided rules for the integration of Social Security benefits with
a defined-benefit plan’s benefits. It was in full force and effect when the 1976 version of
the FA Plan was adopted in 1976. This d|ssent descnbes these mtegratlon rules at
Dissent Appendlx 3. ' _

One of the primary definitions available in Rev. Rul. 7_1446 is the definition of an
“offset plan.” Section 2.07 of Rev. Rul. 71-446 defines that basic term as follows:

.07 “Offset plan” means a plan under which (1) no employee is ineligible to
participate because his compensation does not exceed a minimum level, (2) no
portion of compensation is excluded in computing - benefits, and (3) all_the
provisions including the benefit rates apply uniformly to all covered employees -

- regardless of compensation, except that an employee’s benefit otherwise
computed under the plan formula is reduced or offset by a stated percentage of
such employee’s old-age insurance benefit under the Social Security Act.

" [Underlining added.] -

2 1971-2 C.B. 187 (Jan. 1, 1971) Rev. Rul. 71-446 became obsolete with the enactment of the Tax
Reform Act of 1986 (“TRA86”) and the promulgation of the IRS's. nondiscrimination regulations.
See Rev. Rul. 93-82. : C ‘
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In this dissent’s opinion, the FA Plan meets the Rev. Rul. 71-446 definition of an
“offset plan” because it uniformly applies an offset against each participant’s gross benefit
‘and that offset is equal to a stated percentage (50%) of the old-age worker's benefits and
Husband’s and Wife's Insurance Benefits actually payable based on the participant’s PIA.

The FA Plan Language is Clear and Not Ambiquous

The majority decision seemingly relies on the Plan’s long-standing (and wrong)
practice regarding the Family- Social Security Benefit (‘FSSB”) to arrive at its conclusion
that the Plan language is ambiguous. Finding the Plan language is ambiguous, the
majority finds a reasonable interpretation of the Plan language is the Plan practice.

This dissent would uphold the plain language of the definition of Family Social
- Security Amount (“FSSA”) set out in the 2001 Restatement of the Plan and all precedlng
restatements of the FA Plan. :

The FA Plan’s Definition of Famiiy Social Security Amount

Every version of the FA Plan, starting with the 1976 Restatement, specifically
excluded Social Security benefits actually earned by the participant’s spouse from the -
offset. The 2001 Restatement’s version of the FSSA definition contains five (5)
paragraphs and provides as follows:

. (0) Family Social Security Amount - the yearly amount which is
payable to the Participant as a monthly old age benefit at age 65 under the Social
Security Act (or under any similar Federal acts or act as now existing or -
subsequently amended or created) as in effect on his Normal Retirement Date or
the date his Service ceases, whichever is earlier, including any benefits available
to the Participant with respect to his Spouse, but excluding any such benefits
actually earned by such Spouse. [f a Participant's Service ceases prior to his
Normal Retirement Date, the Family Social Security Amount to which such
Participant will be entitled at age 65 will be based upon the assumption that the
Participant will not receive, in the future, any compensation which would be treated
as wages for the purposes of the Social Security Act.

The Family Social Security Amount shall include benefits available with
respect to the Spouse of the Participant only after 'such benefits are actually
payable under the Social Security Act. If such benefits cease to be payable, the

" Family Social Security Amount shall be reduced by the amount of such benefits.

The: Family Social Se_curity Amount shall be determined by the Plan
Administrator based on Employer records and shall in no event éxceed -the
maximum offset permitted by the Code. :

Notwithstanding the foregoing, if a Participant who retires or terminates
employment with vested rights after December 31, 1983, provides to the Plan
Administrator within the relevant computation period a statement from the Social
Security Administration evidencing his actual wages for Social Security purposes
for some or all years prior to the date his retirement or termination of employment
(whichever date occurs first), such wages shall be taken into account as his wages

_ for such years in calculating his Social Security benefit for the purposes of this
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_ Plan. For years prior to the Participant’s retirement or termination of employment
for which such a statement is not provided to the Plan Administrator during the
relevant computation period, the Plan Administrator shall be entitled to estimate

- the Participant's wages. Such estimate shall be made in accordance with a
method uniformly applied, which satisfies the rules for use of estimated earnings
history that are set forth in Revenue Ruling 84-45.

For purposes hereof, the “relevant computation period” for a Participant
shall be a period of 120 days beginning on the later of (A) the date of retirement or
termination of employment with vested rights or (B) the date, on which the Plan
‘Administrator has furnished or caused to be furnished to him (1) a calculation of his
retirement income under this Plan, determined with a Social Security benefit
calculated on the basis of estimated wages, (i) a statement that the Participant has
the right, wrthin the relevant computation period, to supply his actual wage history
and to have it taken into account in calculating his retirement income, and (iii) a
statement that the Participant can obtain his actual wage history from the Social
Secunty Administration. : :

The first paragraph of the 2001 Restatement is the most important because it
defines the Family Social Security Amount in the following crltlcal language: '

Family Social Security Amount - the yearly amount which is payable to the
Participant as a monthly old age benefit at age 65 under the Social Security Act

, including any benefits available to the Participant with respect to his Spouse
but echudrng any such benefits actually earned by such Spouse.

The Plan language clearly states that the FSSA offset is the yearly amount
payable to the Participant based on their old age benefit at age 65, “including” any Wife's
-or Husband's Insurance Benefit that is available. The key word is “available.” As
explained in Dissent Appendix 2, Congress decided that a Husband’s Insurance Benefit
and a Wife’s Insurance Benefit are not available to many married workers because their
“spouses typically have their own independent SSA earnings.®> A small amount of

In fact, a study in December 2008 concluded that a full Husband's Insurance Benefit or a full Wife's
Insurance Benefit is available to less than a fourth of the nation’s married persons today. A
Briefing Paper was prepared by the Institute for Women's Policy Research in March 2010. In
" Table 1 of the Briefing Paper, the Institute shows a break-down of benefits payable to retired worker
beneficiaries in December 2008. The table shows that 0.3% of men who were receiving Social
Security benefits in December 2008 were recervrng only a Husband's [nsurance Benefit and 0.8%
were receiving their own old-age benefit plus a "partial” Husband's Insurance Benefit. Thus, only'
0.3% of men were receiving a full Husband’s Insurance Benefit, the same full benefit that the SPD’s
. offset for all married female flight attendants.

Table 1 of the Briefing Paper also shows that, in December 2008, 12.8% of women who were
receiving Social Security benefits were receiving only a Wife's Insurance Benefit and 34.9% were
receiving their own old-age benefit plus a "partial" Wife's Insurance Benefit. Thus, only 12.8% of
women were receiving a full Wife’s Insurance Benefit, the same full benefit that the SPD’s offset for
all married male flight attendants

- According to PBGC’s actuarral database for the FA Plan, 5201 of the FA Plan’s female participants
are identified as married, 851 are divorced and 1,085 have an unknown marital status — the rest are
single or widowed. The database also reveals that 733 of the male participants are identified as
married, 112 are divorced and 120 have an unknown marital status - the rest are single or
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independent SSA earnings by that worker’'s spouse will typically make the Wife’s or
~ Husband’s Insurance Benefit equal to $0.00 at age 62. In that case, the only benefit
available to the participant with respect to the participant’'s spouse would be benefits
actually earned by the spouse, which the definition specifically excludes from the offset.

The second paragraph of the 2001 Restatement’s definition of FSSA is also very
important and states:

The Family Social Security Amount shall include benefits available with respect to

the Spouse of the Participant only after such benefits are actually payable under
- the Social Security Act. If such benefits cease to be payable, the Family Social
- Security Amount shall be reduced by the amount of such benefits.

The language in the second paragraph says that the Wife’s or Husband’s Insurance
Benefit shall only be included in the FSSA “only after such benefits are actually payable
under the Social Security Act.”

To understand the second paragraph, it is necessary to understand when the two
types of Wife’'s and Husband’s Insurance Benefits can start. As this dissent explains in
Dissent Appendix 2, Congress effectively created a second type of Wife's Insurance
Benefit and Husband’s Insurance Benefit in 1972. This second type of Wife’s or
Husband'’s Insurance Benefit (or “temporary Wife’s or Husband’s Benefit”) is available to
“‘independent” wives and husbands (unlike the regular Wife’s or Husband’s Insurance
‘Benefit) but is payable for only a short number of years from the wife’s or husband’s Full
Retirement Age (somewhere between age 65 and age 67 depending on the wife’s or
husband’s year of blrth) until age 70. :

Not all “independent” wives and husbands qualify for a temporary Wife's or
Husband’s Benefit. In order to qualify for a temporary Wife’s or Husband’s Benefit, the
wife or husband cannot be eight years or more .older than the spouse because, in that
case, the wife or husband would reach age 70 before the spouse reaches the spouse’s
earliest retirement age (age 62). Furthermore, this dissent notes that, in order to-take
- advantage of the availability of a temporary Wife's or Husband’s Benefit, the couple must
be in a financial position to be able to forgo commencing receipt of the wife’s or husband’s
own old-age worker's benefit until she or he stops receiving the temporary Wife's or
Husband’s Benefit.

‘ widowed.

Thus, if a Husband’s Insurance Benefit or a Wife's Insurance Benefit were available to participants
in FA Plan at the same rate as they were being paid in December 2008 to the general- American
population (as shown in Table 1 of the Briefing Paper described above), then, under this dissent's
reading of the FA Plan’s plain provisions, a full Husband’s Insurance Benefit would be offset
against the benefits of only 16 of the FA Plan’s 5201 married female participants, and a full Wife's
Insurance Benefit would be offset against the benefits of only 94 of the FA Plan’s 733 male
: partrmpants where 16 is equal to 0.3% times 5201 and 94 is equal to 12.8% times . 733.
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Thus, the second paragraph of the definition of the FSSA fits perfectly with the
SS Act’s provisions regarding when a Wife's or Husband'’s Insurance Benefit is “actually
payable.” It allows for an offset starting as early as the wife’s or husband’s age 62 for the
regular Wife’s or Husband’s Benefit (for “dependent” wives or husbands). It also allows
for the offset of the temporary Wife’s or Husband’s Benefit (for “independent” wives and
husbands) starting as early as the wife’s or husband’s Full Retirement Age

The final three paragraphs of the definition of FSSA in the 2001 Restatement were
added after the issuance of Rev. Rul. 84-45.* Just as the definition of FSSA starting with
the 1976 Restatement and all later Restatements through 2001 is consistent with the
language in' Rev. Rul. 71-446, the final three paragraphs of the definition of FSSA that
appears in the 2001 Restatement are standard language that was required by
Rev. Rul. 84-45 for any plan like the FA Plan that wanted to continue to estimate past
earnings when calculating a participant’s PIA.

Other Notés and Concemns

1. Dual Entitlement

While the majority opinion suggests that every married participant's spouse is
“entitled” to a Wife’s or Husband's Insurance Benefit under the SS Act, that “entitlement”
often results in a payable benefit of $0. In substance, section 402(k)(3)(A) of the SS Act
has the effect of authorizing a “dually-entitled” individual to receive payment of the larger
of the two simultaneous benefits, but not both. More precisely, however, as explained by
the First Circuit Court of Appeals in Parisi v. Chater,” .

. the provision entitles the beneficiary to payment of her old-age
benefit plus the difference between the “other” benefit and the old-age
benefit, if that difference is greater than zero. This is the same as saying
that the beneficiary is entitled to an amount equal to the larger of the two
simultaneous benefits in question.

As the Social Security Administration (“SSA”)_ explains on its website,® if a husband is

4 1984-a C.B.115-(January 1984).

5 ' Parisi-v. Chater, 69 F.3d 614, 619 (2d.Cir.1995) at footnote 4. See also the Social Security
Administration’s regulations at 20 C.F.R."404.403(a)(5) Example 1 (benefit payable to wife on her
own earnings excluded when applying her husband’s MFB llmlt)

8 The SSA explains. entilement to a spouse’s ‘beneﬁt on its website at
hitp://www.socialsecurity.gov/pubs/10035.htmi#amily, in part, as follows:

A spouse who has not worked or who has low earnings can be entitled to as much
as one-half of the retired worker’s full benefit. If you are eligible for both your own
retirement benefits and for benefits as a spouse, we always pay your own benefits
first. If your benefits as a spouse are higher than your retirement benefits, you will
get a combination of benefits equaling the higher spouse beneﬁt

[Underlining added.]
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entitled to a benefit based on his own earnings of $1,000 and if one-half of his wife’s PIA

is $1,000, then the SSA will pay the husband his own benefit of $1, 000 and a Husband s’

_ " Insurance Benefit of $0. SSA’s Program Operation Manual System (“POMS”)’ requires
that this “Technical Entitlement” to a Husband’s Insurance Benefit of $0 be explained in
the husband"s Notice of Award when he starts receiving a Social Security benefit. ”

2. The Summary Plan Descnptions Are InconSistent with the FA Plan S Provnsrons ,

, The Summary Plan Descriptions that were issued for the FA Plan all directly :
conflicted with the clear definition of FSSA found in the Restatements of the FA Plan by
allowing for offsets of benefits. actually earned separately and independently by the :

partiC|pant s spouse under the SS Act .

- - Each Restatement of the FA Plan was approved through qualification letters from
. the IRS. - Summary Plan Descriptions are not provided to the IRS as_ part of the
qualification process. Thus, there is no reason to expect that the IRS had any idea that
~ Allegheny and its successors were following a practice outlined in the SPDs that was
_ _InCOI‘iSlStent with the FA Plan’s clear definition of FSSA. » '

: -3. ’ Application of the FA Plan’s Definition of the FSSA Would Not be Diffcult

_ This dissent notes that application of the FA Plan’s written provisions would not - -
have been difficult. The record shows that US Airways collected both the spouse’s
employer’'s name and that employer's telephone number as part of a participant's
application for medical insurance. If the sponsor had asked for one additional item of
information, namely, the spouse’s job title, it would have been fairly easy to determine
whether a regular Wife’s or Husband’s Benefit would be available. - That is so because‘
practically any full-time job would result in a spouse not being considered “dependent” o
the participant because the spouse’s lifetime earnings would have to be less than
one-third of the Social Security wage base in order for the spouse to be considered.
“dependent” under the SS Act. And in those cases where it was not clear based on the
information available, -the flight attendant could submit a form from the Social Security
Administration showing that the flight attendant’s. spouse is not entitled to a Wife's or
Husband’s [nsurance Benefit under the provisions of the SS Act. 3

T POMS Section NL 00601.010 (Award ‘Notices) refers to such an entitlement to @ Husband's -
Insurance Benefitof $0 as a “Technical Entitlement”. Subsection C.2.b. of NL 00601.010 states: -
“When the two awards are adjudicated simultaneously, include a dictated paragraph regarding the
technical entitiement in the ‘Notice of Award’ for the primary. (payable) benefit.” '

POMS Section NL 00601.010 is -available on the SSA‘ Internet  website - at: .

- https://secure.ssa.gov/apps 10/poms.nsf/inx/0900601010.

Dissenting Opinion -'Page 7 of9



4, ‘The Result of Plan Practice Is that Married Partlmpants Earn Lower Total
Retirement Benefits than Slngle Participants :

lf the 1976 Restatement of the FA Plan had allowed an offset of a participant’'s
gross accrued benefit by a Wife’s or Husband’s Insurance Benefit that is not actually -
payable, the benefits accrued under such a benefit formula would have almost always
been lower for married female participants than they would be for most other patticipants.
That is so because history tells us that, in 1976, approximately 1% of married men were
dependent on their wives (based on the SS Act’s. definition of dependence for a
Husband’s Insurance Benefit) and approximately 90% of marned women were
dependent on their husbands using the same definition of dependence

Thus, when Allegheny first adopted the 1976 Restatement, (1) all of the FA Plan’s
single employees would earn retirement benefits under the SS Act at the rate of 100% of
PIA; (2) approximately 99% (plus or minus 1%) of its married female participants would
earn retirement benefits under the SSAct at the rate of 100% of PIA; and
(3) approximately 90% of its married male participants would earn retirement benefits
under the SS Act at the rate of 150% of PIA, or some lesser percentage between 150%
and 100% : ’

_ Based on the-above, if the 1976 Restatement had allowed an offset for a
Husband’s Insurance Benefit even when it was not actually available to a female flight
attendant, the 1976 Restatement would have resulted in practically all of the married
female participants receiving lower total fringe benefits for equal work than all of its single
participants and most of its married male participants. That is, offsetting a married
female participant's accrued benefit by a benefit she did not earn for her husband under
the SS Act would have resulted in married female participants earning (1) lower Plan
benefits than most of the other participants because her gross accrued benefit would be
offset by benefits she did not eam under the SS Act; and (2) lower total retirement
benefits (that is, the sum of the Social Security benefits she earned and the Plan benefit
that she would have earned). This dissent does not believe that this result was lntended
by the plaln language of the FA Plan :

Conclus:on

The plain language of the 2001 Restatement as well as previous Restatements of
the FA Plan provide a definition of Family Social Security Amount that is the exact
definition of Family Social Security Amount that one would expect given the eligibility .
conditions for a Husband’s Insurance Benefit under the SS Act and the IRS'’s rules in
Rev. Rul. 71-446. The “interpretation” of Family Social Security Benefits in the Plan’s
‘SPDs directly conflicts with the FA Plan’s definition of FSSA in the 1976 Restatement and
all later Restatements and the SS Act's eligibility provisions for a Husband’s Insurance
Benefit and treats similarly-situated participants differently.

8 Califano v. Goldfarb 430 U.S. 199, 238 (1977) (dissent of Justice Rehnqu1$t)
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This dissent would direct PBGC to follow the clear provisions of the Restatements
that were qualified by the IRS and provide Flight Attendants the full benefits they earned,.
unreduced by benefits earned separately and independently by their husbands and wives
under the SS Act. '

For the .reasons stated above, | respectfully dissent.

Sincerely,

Michel Louis _
‘Appeals Board Member-
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Dissent Appendix 1: Calculation of a Primary Insurance Amount

Each American worker who pays sufficient taxes under the Federal Insurance
Contributions Act (“FICA taxes”) is entitled under the SS Act to what is often called a
Primary Social Security Benefit (‘PSSB”)." Additional benefits are also available ‘to
some of the dependent relatives of workers who are entitled to a PSSB. A worker's
PSSB together with the additional benefits for dependent relatives are generally called
Famrly Social Secunty Benefits ("FSSB's”). -

A worker’s PSSB is the old -age benefit provided to the worker under the SS Act.
Itis based on the worker’s Primary Insurance Amount (“PIA”), which is the SS Act's name .
for what is called the Accrued Monthly Benefit in a defined-benefit plan. That is, if the
worker waits until his Full Retirement Age? (“FRA”) to start receiving his PSSB, then the
worker's PSSB will be equal to his PIA, rounded to the next lower dollar if the PIA is not -
‘ already a multrple of $1. '

The amount of a worker’s PIA is based on the worker's Average Indexed Monthly
Earnings ("AIME”). The AIME is based on the highest 35 calendar years of Indexed
- Monthly Earnings, the sum of which is divided by 35. Thus, if a worker had only 10
calendar years of earnings, the worker's AIME would be based on the sum of the 10 years
of earnings divided by 35. That causes some workers’ AIME. amounts to be very Iow
compared to their highest years of earnings.

On the other hand, the AIME is not the average of the actual monthly wages that
the worker earned during his or her working career. That is so because AIME is based
on ‘indexed” earnings instead of actual Social Security earnings. For example,
$31,939.14 of actual Social Security earnings in 1984 would be “indexed” to “more
current dollars” of $60,314.61 if the year of indexing is 1999.> Thus, if a worker had 35

calendar years of annual earnings of a constant actual dollar amount, say $24 000, the
worker's AIME would be significantly greater than $2 000 per month

a In order to be vested in a PSSB, a worker must pay FICA taxes for 10 years (or 40 full quarters) of -
substantial work. .

2 Before the 1983 Act, FRA was age 65. The 1983 Act (97 Stat. 71) prospectively changed the FRA

in accordance with the following schedule for persons born after 1937:
Year of Birth | Full Retirement Age Year of Bith - Full Retirement Age
- 1938 . 65 and 2 months 1955 66 and 2 months
1939 - 65 and 4 months 1956 I 66 and 4 months
1940 65 and 6 months 1 1957 66 and 6 months
1941 65 and 8 months - 1958 66 and 8 months
1942 | 65 and 10 months 1959 66 and 10 months
1943--1954 - 66 1960 or later 67
3 The year of indexing used in the calculation of a PIA is the calendar year that is two years before

the worker's first year of eligibility. A worker’s first year of eligibility is the year in which the worker
attained age 62 and 1 month (or age 62 for a worker born on the first day of a month).
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The formula for the calculation of a worker's PIA is based on the benefit rates
~ (percentages) and bend points that are in effect in the worker's first year of eligibility — the
PIA is then increased based on cost-of-living increases that go into effect between that
year and the date of calculation. For example, the bend points for PIA calculations in -
- 2001 (for a worker born in 1939) were $561 and $3,381. The formula to compute a PIA

“is (1) 90% of AIME up to the first bend point, plus (2) 32% of AIME in excess of the first
‘bend point but not in excess of the second bend point, plus (3) 15% of AIME in excess of
the second bend point. So, if a worker first became eligible for a PSSB in 2001 and the
worker's AIME is $5,000, then the worker's PIA based on the basic formula would be
- $1,650.10, where $1,650.10 is equal to 90% times $561 plus 32% times ($3,381 minus
$561) plus 15% times ($5,000 minus $3,381), rounded to the next lower dime.

It is important to note that the basic PIA formula has a much higher
benefit-percentage rate on lower earnings.  Thus, if a worker born in 1939 like the one
described above earned an AIME amount of $1,667, which is one-third of the $5,000
AIME earned by the one described above, that worker's PIA amount would be $858.80,
where $858.80 is equal to 90% times $561 plus 32% times ($1,667.00 minus $561) plus
15% times $0, rounded to the next lower dime. Thus, if a worker's lifetime indexed
earnings were only one-third of another worker’'s AIME, the lower-paid worker would still
earn a PIA of more than one-half of the other worker‘s PIA.

Dissent Appendix 1 — Calculation ofa Primary Insurance Amount - Page 2 of 2 -



Dlssent Appendix 2: Hlstory of the Somal Security Act and the Wife’s and
Husband’s Insurance Benefits

Section 2.02 of the Social Secunty Act (“SS Act’™") describes the types and the
eligibility requirements of all of the “Old-age and survivors insurance benefit payments”
that are available to each worker who has earned a vested Primary Insurance Amount
(“PIA”) and to the worker's dependents. In addition to the Primary Social Secunty
Benefit (‘PSSB”), also known as the Old-Age Insurance Benefit under section 2.02(a),?
SS Act section 2.02 provides the following old-age and surwvor benefits to some of the
worker's dependents: (1) the Wife’s Insurance Benefit;* (2) the ‘Husband’s Insurance
Benefit;* (3) the Child’s Insurance Benefit;® (4) the Widow’s Insurance Benefit:® (5) the
Widower’s Insurance Benefit;’ (6) the Mother's and Father's Insurance Beneflt % and
~ (7) the Parent's Insurance Benefit.”

, The 2001 Restatement of the FA Plan deals only with the first three of the Family
Social Security Benefits that Congress made available in SS Act sections 202(a), 202(b)
and 202(c), namely, the Old-Age Insurance Benefit, the Wife's Insurance Benefit; and the
Husband’s Insurance Benefit. The eligibility requirements for a Wife’s Insurance Benefit
and a Husband’s Insurance Benefit have changed over the years. The development of
those eligibility requirements helps significantly in understanding which husbands and
wives are eligible for such benefits under the current version of the SS Act.

The Wife’s Insurance Benefit was added in 193910 at the same time as the
Widow’s Insurance Benefit. In the case of Califano v. Goldfarb," the Supreme Court
descr_ibed the addition and Ieglslatlve history of the Wife's Insurance Benefit and the

42 USCS § 402.

42 USCS § 402(a).

3 SS Act § 202(b); 42 USCS § 402(b).
4 SS Act § 202(b): 42 USCS § 402(c).
S SSAct§ 202(b); 42 USCS § 402(d).
8 SS Act § 202(b); 42 uses § 402(e).
7SS Act§ 202(b); 42 -usc‘s § 402(f).
®  SSAct§ 202(b); 42 UsCs § 402(g).
° - ss Act § 202(b); 42 USCS § 402(h).

1 75pL. 379 53 Stat. 1365 (August 10, 1939)

" 430 U.S. 199 (1977).
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V:Vid'ow’s. Benefit, in part, as follows:

support of his wife and children,”

retired worker.”

The old-age provisions of the original Social Security Act, 49 Stat.
622; provided. pension benefits only to the wage earner hlmself with a lump-sum
payment to his estate under certain circumstances. “[footnote describing the’
lump-sum calculation omitted] Wives' and widows' benefits were first provided
when coverage was extended to other family members in 1939. Social Security

" Act Amendments of 1939, 53 Stat.. 1360, 1364-1366. The gener_al purpose of the

amendments ' was "to afford more adequate protection to the family as a unit.”
H.R. Rep. No. 728, 76th Cong., 1st Sess., 7 (1939). (Emphasis supplied.)

_ln 'addition to re'commending survivors’ benefits, the [Social Security] Board
suggested the extensron of old-age pension benefits "for the aged dependent wife
of the retired worker [For text of footnote 16, see footnote 12 below].

There is every indication that as Wiesenfeldm] recognized, 420 U.S. at644,

the framers of the Act Ieglslated on the "then generally. accepted
presumptron that a man is responsible for the support of his wife and

- children." D. Hoskins & L.. Bixby, Women and Social Security: Law and
Policy in Five Countries, Social Securlty Admlmstratlon Research Report
No. 42, p 77 (1973). . Do

Despite the “then generally accepted presumption that a man is responsible for the
Congress followed the Social Security Board’s
suggestion to extend old-age insurance benefits only to the “aged dependent wife of the
Thus, the elrglbllrty condrtlons fora Wlfe Insurance Beneflt were set out

in the 1939 SS Act: as follows:

(b) (1) Every wife (as defined in section 209 (i)} of an individual entitled to
primary insurance benefits, if such wife (A) has attained the age of sixty-five,
(B) has filed application for wife's insurance. benefits, (C) was living with_such
individual at the time such application was filed, and (D) is.not entitled to receive
primary insurance benefits, or is entitled fo receive primary insurance benefits:

each of which is less than one-half of a primary insurance benefit of her husband, -

shall be entitled to receive a wife’s insurance benefit for each month, beginning

with the month in which she becomes so entitled to such insurance benefits, and

ending with the month immediately preceding the first month in-which any of the
following occurs: she dies, her husband dies, they are divorced a vinculo
matrimonii, or she becomes entitled to receive a primary insurance benefit equal to.
or exceeding one-half of a primary insurance benefit of her husband. :

(2) Such wife’s insurance beneﬂt for each month shall be equal to one-nalf
of a primary insurance benefit of her husband, except that, if she is entitled to

" receive a primary insurance benefit for any month, such wife’s insurance benefit .

12

13
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See also Final Report of the Advisory Council on Social Security in Hearings on the Social Security
Act Amendments of 1939 before the House Committee on Ways and Means, 76th Cong., 1st
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420 U.S.636 (1975)



for such month shall be reduced bv an amount equal to a primary insurance benefit
of such wife.
[Underlining added for emphasis.]

These eligibility conditions for the original Wife’s Insurance Benefit excluded those:
wives whose own earnings resulted in her earning a PIA that was at least one-half of her
husband’s PIA. And if her PIA was less than one-half of her husband’s PIA, the Wife's
Insurance Benefit that would be -available to her would be equal to one-half of her
husband’s PIA reduced dollar-for-dollar by the amount of her own PIA. Thus, Congress
decided that independent married women (those women who independently earned
Primary Insurance Benefits that were at least half- of their husbands’) would put no
additional burden on the Social Security system as a result of Congress’s-addition of the -
Wife’s Insurance Benefit and that those independent married women would receive the
same Somal Security beneﬂts as single female workers.

It is important to note that, while the eligibility conditions for the Wife’s Insurance
Benefit under the 1939 SS Act show that it was intended only for women who were
dependent upon their husbands for their livelihood; the “dependency test” (that the wife
~ has earned a Primary Insurance Benefit less than one-half of her husband'’s) resulted in a
Wife’s Insurance Benefit being available to some women who would not be considered
. economically dependent on their husbands. Thus, if the wife was independently weaithy
and did not need a job to support herself, or if the wife worked for the federal government
(which did not require its employees to pay FICA taxes), or if the wife had lived and
worked most of her life outside the United States (and earned retirement benefits under a
foreign government program), such wife would also be ellgible for a Wife's lnsurance.
Benefit once she. attalned age 65. :

Thus, although the legislative history shows that Congress intended to provide this
non-worker benefit only to dependent wives, some independent wives were allowed to
" receive a Wife’s Insurance Benefit so as to make the determination of dependence more-
administratively simple for the SSA. Despite the allowance of the benefit to some =
independent women who meet the simple “dependency test,” there would have been less-
- confusion in the present case if Congress had given the Wife’s Insurance Benefit a more
: descrlptive name, such as “Dependent Wife’s Benefit.”

Dunng the aftermath of World War I, in 1950 Congress added a Husbands
Insurance Benefit. The eligibility requirements were essentially the same as the ones for
the Wife's Insurance Benefit but a dependent husband had to also provide the Social
Security - Administration (“SSA”) with information showing that he was, in fact,
economically dependent on his wife for more than half of his support. For this reason, a
husband’s benefit was not available to a husband if the husband was independently
wealthy and did not need a job to support himself, or if the husband woiked for the federal
government (and, therefore, had no PIA), or if the husband had lived and worked most of
his life outside the United States (and did not pay FICA taxes). :

in 1956, Congress amended the SS Act to allow an eligible woman to receive a
- Wife’s Insurance Benefit as early as age 62, the amount of which would be reduced to
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account for the longer period of payment. Importantly, the 1956 SS Act also added
section 202(r), under which a woman’s application for a Wife's Insurance Benefit was
deemed also to be an application for a PSSB based on her own earnings if she applied for
a Wife's Insurance Benefit before her Full Retirement Age (“FRA”). This “deemed
application” was necessary to enforce the eligibility conditions for a Wife's Insurance
Benefit because of the technical rule that a PIA does not exist until the worker applies for
his or her PSSB. This deemed application rule, therefore, prevented a wife from
receiving a Wife’s Insurance Benefit from.an early retirement age until her FRA and then
“switching” to receive an unreduced PSSB at FRA based on her own record. '

In 1961, after proving his dependence, a husband could also receive a Husband’s
Insurance Benefit as early as age 62, the amount of which would be reduced to account
for the longer period of payment. The 1961 SS Act amended section 202(r) so that the
“deemed application” rule applied to both a Wife’s Insurance Benefit and a Husband's
Insurance Benefit.

In 1972, Congress amended the SS Act to allow workers to receive late retirement
credits if they postponed receiving their PSSB after their FRA (age 65 for all workers at
that time). Under the 1972 SS Act, a worker could receive late retirement credits until
- age 72. This amendment is significant with respect to the Wife’s Insurance Benefit and .

Husband’s Insurance Benefit because Congress inadvertently created a loophole by not
"amending section 202(r) at the same time. Thus, because an application for Wife’s
Insurance Benefit or a Husband’s Insurance Benefit would not be deemed an application
* for a PSSB if it was filed between age 65 and age 72, a wife or husband could receive a
temporary Wife’s Insurance Benefit (“Temporary Wife’'s Benefit”) or a temporary
Husband’s Insurance Benefit (“Temporary Husband’s Benefit”) from FRA until age 72 and
" then “switch” and elect to start receiving an actuarially increased PSSB at age 72. In
1983, the maximum age for late retirement credits was lowered to age 70.

“As aresult of the 1972 and 1983 amendments to the SS Act, the Temporary Wife's
Benefit and Temporary Husband’s Benefit are now available to many wives and
husbands (regardless of the amount of their FICA earnings) for a period of zero to 5
years, depending on (1) the relative ages of the couple; and (2) whether the couple has
enough other income so that they can postpone- recelvmg the wife's or husband’'s PSSB
until the wife or husband has attained age 70.

ln 1977, the Supreme Court found, in Califano v. Goldfarb, supra, that the
dependency requirement for a Widower's Insurance Benefit under the SS Act violated the
Equal Protection Clause. As a result, Congress eliminated the dependency requirement
for a Widower’s Insurance Benefit and .a Husband’s Insurance Benefit when it passed
amendments to the SS Act in late 1977. By eliminating the dependency requirement for
husbands, it made a Husband’s Insurance Benefit available to an-additional group of
husbands. For example, if the husband was independently wealthy and did not need a
job to support himself, or if the husband had'lived and worked most of his life outside the
United States (and earned retirement benefits under a foreign government program)
such a husband would be eligible for a Husband’s Insurance Benefit.
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Although the 1977 SS Act did not eliminate a Wife’s Insurance Benefit for female

~ employees of the federal government-and made male federal employees “eligible” as a -
result of the Goldfarb—required elimination of a husband’s need to show dependency, the
1977 SS Act required any Wife’s Insurance Benefit or Husband’s Insurance Benefit to be
offset by the amount of any benefit payable under the Civil Service Retirement System
(“CSRS”). In 1983, the offset to the Wife’s Insurance Benefit and Husband'’s Insurance
Benefit was changed so that they would be offset by only two-thirds of the spouse’s CSRS
benefit. Thus, in general, neither old-age benefits nor a Wife’'s/Husband’s Insurance
Benefit are available under the SS Act to federal government employees who receive
their retirement benefits under the CSRS if two-thirds of the spouse’s CSRS benefit is at
least equal to one-half of the worker’s PIA.

The SS Act contains other less-often-used rules to make a Husband’s Insurance
- Benefit or a Wife's Insurance Benefit unavailable to a worker's spouse. For example,
while a resident alien spouse can receive a Husband’s Insurance Benefit or a Wife’s
Insurance Benefit if the resident alien had no U.S. earnings, no such benefit is available if
the couple decides to live outside the United States during their retirement years.

~ Once it has been determined that a wife or a husband is eligible for a Wife's
Insurance Benefit or a Husband's Insurance Benefit, the calculation of the benefit is very
simple. The amount of the available benefit is equal to one-half of the worker's PIA
minus the wife’s or husband’s PIA payable on their own earnings.’ Thus, if a worker’s
PlAis $1,600 and the worker’s spouse’s PIA is $700, then the Wife's Insurance Benefit or
Husband’s Insurance Benefit payable to the spouse is equal to $100, where $100 is equal
to one-half of $1,600 (or $800) minus $700. This $100 would be payable at the spouse’s
FRA, and would be reduced for early commencement if the spouse elects to start
receiving it before his or her FRA. There is no advantage gained by postponing receipt
of a Wife’s Insurance Benefit or a Husband’s Insurance Benefit because the SS Act does
not allow a spouse to earn late retirement credits on such a benefit. '

It is important to note that each worker (regardless of marital status) and the
worker's employers pay FICA taxes based on the same percentage of the pay earned
during a given calendar quarter. These FICA taxes pay for a PSSB and potential
additional FSSB’s. The maximum FSSB’s payable with respect to an individual worker’s
PIA is generally equal to 150% of the worker's PIA. This amount is called the workers
Maximum Family Benefit (“MFB”) :

Thus, if a child and a wife meet the eligibility requirements to receive benefits
based on the worker's PIA, each benefit will be reduced so that each of the beneficiaries
(the child and the wife) receive the same percentage of their net benefits and that their
total benefits add up to 50% of the worker's PIA.  Benefits earned by the worker’s spouse
based upon the spousé’s own wages (the spouse’s own PSSB) are not included in the

worker's FSSB and the worker's PSSB is not included in the spouse’s FSSB."® Thus, ifa

M S5 Act§ 202(K)(3)(A); 42 U.S.C. § 402(K)(3)(A).

15 See Parisi v. Chater; 69 F.3d 614 (2d.Cii.1995) (MFB was meant to include only effective
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wife is not eligible for a Wife's Insurance Benefit because her PIA is at least one-half of
‘her husband’s PIA, the benefit payable to the wife would not be included in héer husband’s .
total FSSB and would not count against her husband’s MFB amount. Each worker has
his or her own FSSB and his or her own MFB.

entitlements and, thué, conditional spousal benefits could not be counted toward the MFB). . See
also the Social Security. Administration’s regulations at 20 C.F.R. 404.403(a)(5) Example 1 (benefit
payable to wife on her own earnings excluded when applying her husband’s MFB limit).
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Dissent Appendix 3: Rev. Rul. 71-446 and Rev. Rul. 84-45

Rev. Rul. 71-446" provided rules for the integration of Social Security benefits with
a defined-benefit plan’s benefits. It was in full force and effect when the essential portion
of the FA Plan’s definition of Family Social Security Amount (“FSSA”) was adopted in
1976. This dissent notes that, while Rev. Rul. 71-446 became obsolete with the
enactment of the Tax Reform Act of 1986 (“TRA86”) and the promulgation of the IRS’s
nondiscrimination regulations (see Rev. Rul. 93-82), the FA Plan’s definition of FSSA did
not change significantly after the passage of TRA86. :

One of the primary definitions available in Rev. Rul. 71-446 is the definition of an
“offset plan.” Section 2.07 of Rev. Rul. 71446 defines that basic term as follows:

.07 "Offset plan” means a plan under which (1) no employee is ineligible to
participate because his compensation does not exceed a minimum level, (2) no
portion of compensation is. excluded in computing benefits, and (3) all the.
provisions_including the benefit rates apply uniformly to all covered employees
regardless of compensation, except that an employee’s benefit otherwise
computed under the plan formula is reduced or offset by a stated percentage of
such employee’s old-age insurance benefit under the Social Security Act.
[Underlining added.]

Although amendments to the Treasury Regulations issued after TRA86 replaced
the integration rules found in Rev. Rul. 71-446, the new- regulations generally require that
the same offset percentage be used for all participants.

The post-TRAS86 regulations did not provide much guidance for the calculation of
the estimated Social Security benefits that are used to offset benefits. It has been this
dissent’s experience that defined-benefit pension plans and their actuaries have regularly
followed the estimation procedures described in Rev. Rul. 71-446, as later clarified by
" Rev. Rul. 84-45,2 both before and after the TRA86 regulations. Among the rules set odit
for the calculation of an estimated Primary Insurance Amount (“PIA”) are the following:

a. Provisions of the SS Act: The estimate must be calculated based on the
version of the SS Act that was in effect on the participant's date of
termination employment or an earlier version of the SS Act, which means
that post-termination changes in the PIA formula, post-termination changes
in the Social Security wage base, and post-termination cost-of-living
increases cannot be considered or estimated when performing the
calculation of the PIA. The FA Plan uses the SSAct in effect on the -
participant's date of termination of employment. :

b. Future earnings assumptlon To calculate the PIA estimate, a plan can
- use elther a zero-future- earnmgs assumption or a constant future earnings

1971-2 C.B. 187 (Jan. 1, 1971).

© 1984-a C.B. 115 (January 1984).-
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assumption. If the plan uses a constant-future-earnings assumption, then
the estimate must be multiplied by a fraction, the numerator of which is the
actual number of years of service with the employer at retirement or
severance, and the denominator of which is the number of years of service
‘with the employer that the employee would have if he remained in service
until age 65. The FA Plan uses a zero-future-earnings assumption.
Y

. C. Past earnlngs assumption: . Rev. Rul. 84-45 told sponsors who were not
already doing so that they could - estimate past- earnmgs either by
(1) projecting backwards based on the actual change in National Average
Wages (as determined by the SSA); or (2) projecting backwards based on a -
level percentage per year that is not less than 6%. We note that “projecting
back at 6% is roughly the same as the first option and that projecting back
at more than 6% would result in a lower PIA estimate. The FA Plan uses
National Average Wages to estlmate past earnrngs

Rev. Rul. 84-45 also requrred plans that used estimated earnings to inform the
participants that they could submit evidence of their actual Social Security earnings for
 the years estimated and that the plan would then have to use the actual earnings. We
note that a participant would generally not want a sponsor to use actual earnings unless
the par’uupant had a number of years in which he or she had no earnlngs

_ The common theme in all of the- above estimation rules is the desire that the
estimated PIA upon which offsets are based would never be larger than the Primary
Social Security Benefit that a participant would eventually have earned at the end of her
working career. In other words, the IRS wanted plan sponsors to estimate PIA’s on the
~ “low-side” to ensure that the participant’s benefit would not be offset for Social Secunty
benefits she did not earn.  These rules are clearly designed to make sure that the gross
benefit that the participant earned under the Plan’s formuia, based on the years of
~ Credited Service that the participant eamed, would not be offset by benefits that the
participant did not eam under the SS Act. As a result of the need to apply the same
estimation rules uniformly to all covered employees, however, some employees’
-estimates are much lower than other employees’ estimates and the “best” estimates will
be for employees who actually work for the sponsor until age 65 and submrt evidence of :
their actual pre-employment earnings. to the sponsor. .

~ In the great majority of PIA-offset plans, the net accrued benefit (that is, the benefit -
_payable at the plan's normal retirement age) is generally defined as the difference
between a no-less-than-5-year average of the participant’s earnings (“AME”") multiplied
by a percentage, and. the estimated PSSB payable at age 65 multiplied by another
percentage. An example of such a benefit formula is: (60% times AME) minus (50%
‘times PSSB). | In fact, that was the original formula for the offset in the 1976 FA Plan for

the flight attendant s old- -age worker’s benef t.

In addition to the offsetfora ﬂlght attendant s old-age worker s benefit, the FA Plan
also provides an offset for any available Wife's or Husband’ s_Insurance Benefit that is
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payable based on the flight attendant’'s PIA. Before PBGC became trustee of the FA
Plan (and another plan sponsored by US Airways that was trusteed on the same day),
PBGC had never seen a PlA-offset plan that offset for the Wife's or Husband’s Insurance
Benefit separately. And the Appeals Board is unaware of any other ERISA plans that
have such a separate offset.

Rev. Rul. 71-446 allows an offset for the total package of potential benefits that a
worker can earn. The IRS has valued the total package of potential benefits that a
worker can earn to be 166-2/3% of a worker’'s PIA. That is presumably the maximum
that a worker could earn if the worker qualified for all of the dependent benefits and -
disability benefits that could be payable with respect to a worker's PIA. - Rev. Rul. 71-446
says that the employer can take credit for up to one-half of that amount (that is, 83-1/3%
of PIA) against each employee’s gross accrued benefit regardless of whether the
employee qualifies for each of the benefits in the package. And that is what the usual
offset plans do. They always use the same (uniform) percentage of the worker's PIA as
an offset against each employee’s gross accrued benefit. It does not matter whether you
call it a percentage of the total potential package (166-2/3% of PIA) or a percentage of the
old-age worker’s benefit (100% of PIA) because, in either case, the result is that the offset
is the same percentage of the worker’s PIA for each participant.

The FA Plan, on the other hand, does not base the offset on the total potential
package. Thatis obvious because the FA Plan does not offset the gross accrued benefit
of a single participant by the Wife’s or Husband’s Insurance Benefit that would be payable
if she married a dependent husband. The plan offsets by 50% of the old-age worker’s
benefit payable to all participants plus 50% of the Wife’s or Husband’s Insurance Benefit -
only when it is payable. A regular Wife's or Husband’s Insurance Benefit is payable only
to married participants with “dependent” spouses. Thus, married participants with
“independent” spouses are in the same position as single participants with respect to the
regular Wife's or Husband’s Insurance Benefit. ' '

If you offset a single participant’s benefit only by the old-age worker’s benefit, then
- you are offsetting by 50% of benefits actually payable on the participant’'s PIA. If you
offset a married participant’s benefit by 50% of the old-age worker's benefit and 50% of
the regular Wife’s or Husband’s Insurance Benefit and the husband has a $0 PIA, then
you are offsetting the participant’s benefit by 50% of all benefits actually payable on the
participant’'s PIA. If you were to offset a married participant's benefit by 50% of the
old-age worker's benefit plus 50% of 50% of the participant's PIA and no Wife's or
Husband’s Insurance Benefit is actually payable, then you would be offsetting by 75% of
the benefits actually payable on the participant's PIA.  That would result in more than one
stated offset percentage because you are not offsetting all participants by the same

percentage of either their PIA or of the benefits actually payable with respect to their PIA.

Offsetting all participant’s benefits by 50% of the old-age worker's benefit and 50%
of Wife’s or Husband’s Insurance Benefit only when the participant’s spouse has satisfied
the eligibility conditions for that Wife’s or Husband’s Insurance Benefit, as the FA Plan
does, ensures that all par’tiCip_ants’ benefits are calculated in a uniform manner.
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