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Dated: September 13, 2016

COMPLAINT OF PLAINTIFFE

PENSION BENEFIT GUARANTY CORPORATION

1. This action arises under the Employee Retirement Income Security Act of 1974,

as amended, 29 U.S.C. §§ 1301-1461 (2012 & Supp. Il 2014) (“ERISA”).

2. Plaintiff, Pension Benefit Guaranty Corporation (“PBGC”), brings this action to

collect the liabilities that arose upon termination of the Eber Bros. Wine & Liquor Corp.

Retirement Plan (the “Pension Plan”): (1) unfunded benefit liabilities and (2) pension plan

termination premiums (collectively, “Termination Liabilities”).




3. This is an action for enforcement of PBGC’s final agency determinations based
on review of the agency’s administrative record, pursuant to 5 U.S.C. § 706 and of the statutory
liens resulting from PBGC’s determinations. PBGC will file the administrative record with
respect to its determinations.

4, PBGC also seeks to enforce liens and to obtain such other relief as the Court may
deem just and proper.

JURISDICTION AND VENUE

5. This Court has jurisdiction over this action under 28 U.S.C. 8 1331 and 29 U.S.C.
88 1303(e)(3) and 1368(d)(1).
6. Venue lies with this Court under 29 U.S.C. § 1303(e)(2) and 28 U.S.C. § 1391(b).

PARTIES

7. Plaintiff PBGC is a wholly owned United States government corporation
established under 29 U.S.C. § 1302(a) to administer and enforce the pension plan termination
insurance program created under Title IV of ERISA. When an underfunded pension plan
terminates, PBGC ensures the timely and uninterrupted payment of statutorily guaranteed
pension benefits to plan participants and beneficiaries. 29 U.S.C. 8§ 1302(a)(2), 1321, and 1322.

8. Defendant Eber-Connecticut, LLC d/b/a Slocum & Sons (“Eber-CT”) is a
limited liability company organized under the laws of Delaware with its principal place of
business in North Haven, Connecticut.

9. Defendant Eber Bros. & Co., Inc. (“Eber Bros.”) was a corporation organized
under the laws of New York with its principal place of business in Rochester, New York. Eber
Bros. is no longer in business and exists only as a holding company.

10. Defendant Eber Bros. Wine & Liquor Corp. (“EBWLC”) was a corporation



organized under the laws of New York with its principal place of business in Rochester, New
York. EBWLC is a wholly owned subsidiary of Eber Bros. but is no longer in business.

11. Defendant Eber Bros. Wine & Liquor Metro, Inc. (“Eber Metro™) is a corporation
organized under the laws of New York with its principal place of business in Rochester, New
York. Eber Metro was a wholly owned subsidiary of EBWLC until June, 2012 when 100% of its
stock was transferred to Alexbay, LLC, which is wholly owned by Lester Eber.

STATUTORY BACKGROUND

12, Congress established PBGC to administer the nation’s pension insurance program
under Title IV of ERISA. PBGC protects the pension benefits of workers who participate in
defined benefit plans. PBGC guarantees the payment of basic pension benefits — up to a
statutory limit — if a covered pension plan terminates with insufficient assets to pay promised
benefits. 29 U.S.C. 88 1302(a)(2), 1322, and 1361.

13. Title IV of ERISA sets forth the exclusive statutory criteria under which a single-
employer, defined benefit plan may be terminated. 29 U.S.C. 8§ 1341, 1342. If a pension plan
terminates with insufficient assets, PBGC is typically appointed the statutory trustee of the plan,
and assumes an unconditional obligation to pay participants and beneficiaries their lifetime
benefits. 29 U.S.C. 88 1322, 1361. PBGC adds its own insurance funds to the pension plan’s
assets to make up the necessary assets for guaranteed benefits.

14. Under 29 U.S.C. 8 1362, upon termination of a covered pension plan, each person
who is, on the pension plan’s termination date, a “contributing sponsor” of a pension plan, as
defined in 29 U.S.C. § 1301(a)(13), or a member of the contributing sponsor’s “controlled
group,” incurs joint and several liability to PBGC for the total amount of the pension plan’s

“Unfunded Benefit Liabilities,” as defined in 29 U.S.C. § 1301(a)(18) and 29 C.F.R. § 4062.3(a),



plus interest accruing from the pension plan’s termination date through the date of payment. The
amount of Unfunded Benefit Liabilities equals the value of the benefit liabilities as of the
pension plan’s termination date minus the current value of the pension plan’s assets. 29 U.S.C.

8 1301(a)(18); 29 C.F.R. 88 4044.41-.75. Payment of so much of the liability as exceeds 30% of
the controlled group’s collective net worth is to be made under commercially reasonable terms
prescribed by PBGC. 29 U.S.C. § 1362(b)(2)(B).

15. Under 29 U.S.C. 88 1306(a)(7) and 1307, each person who is a contributing
sponsor of a covered pension plan, or a member of a contributing sponsor’s controlled group, is
jointly and severally liable for the pension plan’s total amount of due and unpaid insurance
premiums.

16. Under 29 U.S.C. § 1306(a)(7), when a covered pension plan is terminated under
29 U.S.C. 8§ 1342, each person who is, on the pension plan’s termination date, a contributing
sponsor of the pension plan, or a member of the contributing sponsor’s controlled group, incurs
joint and several liability to PBGC for “Termination Premiums.” The Termination Premiums are
$1,250 per year per pension plan participant for three years, and are due on the 30" day of each
twelve-month period beginning with the first full calendar month following the month in which
the pension plan termination date was established by agreement or court decree. 29 U.S.C.

§8 1306(a)(7), 1307; 29 C.F.R. 88 4006.7, 4007.13(f)

17. If any person liable to PBGC for Unfunded Benefit Liabilities fails or refuses to
pay the full amount of such liability, after demand, a lien arises, as of the pension plan’s
termination date, on all property and rights to property belonging to such person. The amount of
the lien may not exceed 30 percent of the collective net worth of all persons described in

29 U.S.C. § 1362(a). 29 U.S.C. §§ 1368(a)-(h).



THE PENSION PLAN TERMINATION

18. The Pension Plan was a single-employer pension plan covered under the
termination-insurance program established under Title IV of ERISA. 29 U.S.C. 8§ 1102(35),
1301(a)(15), and 1321(a)

19. EBWLC was the administrator and contributing sponsor of the Pension Plan.

29 U.S.C. 8§ 1301(a)(1), (13).

20.  Asof April 30, 2010, EBWLC had permanently ceased business operations and
terminated all its employees.

21. On August 6, 2014, PBGC issued a notice of determination to EBWLC that
PBGC had determined that termination was necessary because the Pension Plan would be unable
to pay benefits when due and to protect the interests of the Pension Plan’s participants.

22. On May 11, 2015, PBGC filed a complaint against EBWLC, as the Pension
Plan’s administrator, in the United States District Court for the Western District of New York to
terminate the Pension Plan, establish April 30, 2010, as the plan termination date, and to have
PBGC appointed as the statutory trustee of the Pension Plan.

23.  OnlJanuary 19, 2016, the United States District Court for the Western District of
New York entered an order granting all of the relief PBGC sought, which terminated the Pension

Plan, set the plan termination date as April 30, 2010 (“Termination Date™), and appointed PBGC

as statutory trustee of the Pension Plan.

24.  On March 16, 2016, EBWLC appealed the January 19, 2016, judgment to the
U.S. Court of Appeals for the Second Circuit (“Second Circuit”). On June 24, 2016, EWBLC
withdrew its appeal, and on June 27, 2016, the Second Circuit ordered dismissal of EBWLC’s

appeal with prejudice.



CONTROLLED GROUP STATUTORY BACKGROUND

25. The controlled group with respect to any person consists of that person and all
other persons under “common control” with that person, as determined under PBGC regulations,
consistent and coextensive with Treasury regulations under Internal Revenue Code (“IRC”)

88 414(b) and (c). 29 C.F.R. § 4001.3(b).

26. Persons are under common control if they are “two or more trades or business
under common control.” 29 C.F.R. § 4001.3(b)(2).

27. The term “parent-subsidiary group of trades or businesses under common control”
means one or more chains of organizations conducting trades or businesses connected through
ownership of a controlling interest with a common parent organization. 26 C.F.R. § 1.414(c)-
2(b)(1).

THE EBWLC CONTROLLED GROUP

28.  As of the Termination Date, April 30, 2010, EBWLC was a wholly owned
subsidiary of Eber Bros.

29.  As of the Termination Date, Eber Metro was a wholly owned subsidiary of
EBWLC.

30.  Asof the Termination Date, Eber Metro owned 85% of the voting stock of
Eber- CT.

31. PBGC determined (“Controlled Group Determination™) that each of Eber Bros.,

Eber Metro, and Eber-CT was under common control with EBWLC and forms EBWLC’s
parent-subsidiary “controlled group” within the meaning of 29 U.S.C. §1301(a)(14) (the

“EBWLC Controlled Group™).




THE PERFECTED STATUTORY LIENS

32. PBGC is authorized to perfect statutory liens arising as a result of a liable
person’s failure or refusal to pay Unfunded Benefit Liabilities and to bring a civil action in a
district court of the United States to enforce those liens. See 29 U.S.C. § 1368(a), (d); 29 C.F.R.
§ 4068.4.

33. The amount of the statutory liens is the lesser of (1) the Unfunded Benefit
Liabilities, including interest, or (2) 30 percent of the collective net worth of the liable controlled
group as of the termination date of the plan. 29 U.S.C. § 1368(a).

34. PBGC determined that as of April 30, 2010, the collective net worth of the

EBWLC Controlled Group was not less than $7,291,666 (“Net Worth Determination™). Thirty

percent of the collective net worth of the EBWLC Controlled Group is $2,187,500.
35. PBGC determined that the amount of the Pension Plan’s Unfunded Benefit

Liabilities as of April 30, 2010, is $5,165,764 (“Liability Determination”). That amount, plus

accrued interest through August 31, 2016, is $6,347,665, which exceeds 30 percent of the
collective net worth of the EBWLC Controlled Group.

36. If PBGC believes that its ability to assert or obtain payment of a liability is in
jeopardy, PBGC is authorized to demand immediate payment from the EBWLC Controlled
Group of the lesser of (1) the Unfunded Benefit Liabilities, including interest, or (2) 30 percent
of the collective net worth of the controlled group as of the termination date of the plan.

29 C.F.R. §4068.3(c). PBGC determined that its ability to assert or obtain payment of the

Termination Liabilities was in jeopardy (“Jeopardy Determination”).

37.  On March 29, 2016, PBGC issued its Controlled Group Determination, Liability

Determination, Net Worth Determination, and Jeopardy Determination (collectively, the



“Determinations”) in demand letters to each member of the EBWLC Controlled Group, notifying

them of the Determinations and demanding immediate payment of $2,187,500 (the “Demand”)
and agreement to terms with PBGC for payment of the remainder of the Termination Liabilities,

$4,050,420, by April 4, 2016 (“Demand Letters™).

38. On March 31, 2016, PBGC and the EBWLC Controlled Group members entered

into a tolling agreement (the “Tolling Agreement”) to allow time for PBGC and the EBWLC

Controlled Group to explore the possibility of a negotiated settlement of PBGC’s claims without
PBGC perfecting statutory liens or resorting to litigation.

39. The Tolling Agreement provided that PBGC forbear from filing statutory liens
and collection actions against the EBWLC Controlled Group for the period commencing on

March 31, 2016, and ending May 31, 2016 (the “Forbearance Period”). The Tolling Agreement

also extended the deadline for payment of the Demand from April 4, 2016, to May 31, 2016.

40. During the Forbearance Period and the 45 calendar days immediately following
such period (collectively, the “Tolling Period”), any time-related defenses by the EBWLC
Controlled Group members to PBGC’s claims or actions in connection with the Termination
Liabilities were tolled.

41.  On May 16, 2016, EBWLC submitted supplemental net worth information to
PBGC in accordance with 29 C.F.R. § 4062.6. PBGC reviewed the supplemental information
and determined that the information submitted did not change PBGC’s Determinations and
Demand set forth in the Demand Letters.

42.  OnJune 1, 2016, PBGC reissued demand letters (“Final Demand Letters”) to each

member of the EBWLC Controlled Group. The Final Demand Letters notify the EBWLC

Controlled Group members of PBGC’s final determination (“Final Determination”) affirming the




Net Worth Determination. Additionally, the Final Demand Letters set a new deadline for
payment of the Demand as June 8, 2016.
43. On June 16, 2016, PBGC and the EBWLC Controlled Group members entered

into another agreement amending the Tolling Agreement (the “First Amendment to Tolling

Agreement”) to once again allow more time for a negotiated resolution of PBGC’s claims. The
First Amendment to Tolling Agreement extended the Forbearance Period and set a new deadline
for payment of the Demand as July 31, 2016.

44, The First Amendment to Tolling Agreement had the effect of extending the
Tolling Period to 45 calendar days immediately following July 31, 2016.

45.  Subsequent to the EBWLC Controlled Group’s failure or refusal to pay the
Demand on July 31, 2016, PBGC filed federal lien notices against the EBWLC Controlled Group
members in favor of PBGC under 29 U.S.C. 8§ 1368 for the amount of the Demand (the “Lien”).
The Liens arose as of the Termination Date.

46.  The Liens encumber all property and rights to property of the EBWLC Controlled
Group (the “Property”).

47. Liens for the lesser of the Unfunded Benefit Liabilities or 30 percent of the
collective net worth of the sponsor’s controlled group arising under 29 U.S.C. § 1368(a) are
perfected upon PBGC'’s filing of statutory lien notices in the appropriate jurisdictions as
prescribed by the IRC. See 29 U.S.C. § 1368(c) (perfection to be effected pursuant to 26 U.S.C.
§ 6323); 26 U.S.C. § 6323(a) & (f) (federal tax liens perfected by filing notices). Statutory lien
notices are filed in recording offices depending on the type of property, its location, and

applicable state law. See 26 U.S.C. § 6323(f).



48.  On or about August 2, 2016, PBGC perfected the Lien against the personal
property of Defendant Eber Bros. by filing a notice of federal lien with the Secretary of State of

New York in the amount of $2,187,500 (“Eber Bros. Lien Filing”).

49.  On or about August 2, 2016, PBGC perfected the Lien against the personal
property of Defendant EBWLC by filing a notice of federal lien with the Secretary of State of

New York in the amount of $2,187,500 (“EBWLC Lien Filing”).

50.  On or about August 2, 2016, PBGC perfected the Lien against the personal

property of Defendant Eber Metro by filing a notice of federal lien with the Secretary of State of

New York in the amount of $2,187,500 (“Eber Metro Lien Filing™).
51.  On or about August 2, 2016, PBGC perfected the Lien against the personal
property of Defendant Eber-CT by filing a notice of federal lien with the Secretary of State of

Connecticut in the amount of $2,187,500 (“Eber-CT Lien Filing”).

COUNT I
Statutory Liability for Unfunded Benefit Liabilities

52.  PBGC re-alleges every allegation in paragraphs 1 through 51 of this Complaint.

53.  Asstated above, the plan sponsor and each member of its controlled group, as of
the pension plan’s termination date, are jointly and severally liable to PBGC for the amount of
the pension plan’s unfunded benefit liabilities, plus interest. 29 U.S.C. § 1362(a)(1), (b)(1)(A).

54.  Asof April 30, 2010, the Unfunded Benefit Liabilities were $5,165,764. The
Pension Plan’s benefit liabilities were $11,252,816 and the value of the Pension Plan’s assets
were $6,087,052.

55. Under regulations prescribed by PBGC, interest on Unfunded Benefit Liabilities
is compounded daily and accrues at the rate prescribed in section 6601(a) of the IRC. See

29 C.F.R § 4062.7(a), (c).
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56. From April 30, 2010, through the present, interest has accrued on the Unfunded
Benefit Liabilities of the Pension Plan.
57.  The EBWLC Controlled Group members are jointly and severally liable for
Unfunded Benefit Liabilities of the Pension Plan, plus interest. See 29 U.S.C. § 1362(a), (b).
58. PBGC engaged in extensive good faith negotiations with the EBWLC Controlled
Group to come to consensual payment terms for the Unfunded Benefit Liabilities but the parties
were unable to agree on terms.
59. PBGC’s Demand Letter and Final Demand Letter and the Determinations therein
constitute final agency action seeking payment of the Unfunded Benefit Liabilities.
60. The EBWLC Controlled Group Members owe $2,187,500 immediately to PBGC,
with the remainder to be paid subject to commercially reasonable terms prescribed by PBGC.
61. PBGC has determined based on financial analysis of the EBWLC Controlled
Group members that the following terms are commercially reasonable terms to be prescribed:
a) $3 million note payable to PBGC, with a maturity date of September 15, 2027,
b) Payments of interest quarterly, with the first payment due September 1, 2017; and
interest shall accrue at 3% for the twelve months ending May 31, 2018, with a
step-up of 1% every two years;
c) $250,000 annual principal payments beginning with an initial payment due
September 15, 2021, and equal payments on September 15 of each following year

through 2026;

d) Remaining principal and unpaid interest due no later than September 15, 2027;
and

e) If the Eber Controlled Group believes that that none of its members had
individual pre-tax profits for its fiscal year, they shall notify PBGC within 30 days
after the end of the fiscal year (i.e., June 30), and if PBGC determines that the
lack of pre-tax profits has been demonstrated to its satisfaction, it will notify the
Eber Controlled Group by September 1 and provide for deferral of 50% of any
amount of the liability until the following year.

11



COUNT 1
Statutory Liability for Unpaid Termination Premiums

62. PBGC re-alleges every allegation in paragraphs 1 through 61 of this Complaint.

63.  Asaresult of the termination of the Pension Plan, the EBWLC Controlled Group
members became jointly and severally liable to PBGC for termination premiums for the Pension
Plan due in three equal annual installments of $542,500. The first installment was due on March
1, 2016. The remaining two installments will be due on March 1, 2017, and March 1, 2018. See
29 U.S.C. 88 1306(a)(7), 1307(a), (e); 29 C.F.R. §§ 4007.13(f)-(g).

64. No termination premiums for the Pension Plan have been paid.

65.  Total unpaid termination premiums, not including interest, are $542,500.

66. Under regulations prescribed by PBGC, interest on termination premiums is
compounded daily and accrues at the rate described in section 6601(a) of the IRC. See 29 C.F.R.
8§ 4007.7.

67. Interest has accrued on the termination premiums for the Pension Plan.

68.  The EBWLC Controlled Group members are jointly and severally liable to PBGC
for the termination premiums of the Pension Plan due, plus interest. See 29 U.S.C. 8 1307(e)(2).

COUNT 111
Judgment Declaring the Liens Validly Perfected

69. PBGC re-alleges every allegation in paragraphs 1 through 68 of this Complaint.

70. By virtue of the Eber Bros. Lien Filing, the EBWLC Lien Filing, the Eber Metro
Lien Filing, and the Eber-CT Lien Filing, PBGC has validly perfected the Lien on all personal
property of Defendants Eber Bros., EBWLC, Eber Metro, and Eber-CT for the amount of the

Demand.
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71. Under 26 U.S.C. § 6323, as a result of the perfection of the Lien, the Lien is valid
against all interests of shareholders and third-party creditors in the personal property of
Defendants Eber Bros., EBWLC, Eber Metro, and Eber-CT, except to the extent of any
previously perfected lien against such property.

72, By filing this Complaint, PBGC seeks a declaration that the Lien securing the
Defendants’ obligation to pay the Demand is valid and perfected against all of Defendants’
personal property with priority over any interests of shareholders and creditors in or against the
Defendants’ personal property, except to the extent of any liens that were previously perfected
against such property.

COUNT IV
Writs of Execution and Decrees of Foreclosure

73. PBGC re-alleges every allegation in paragraphs 1 through 72 of this Complaint.

74, PBGC is authorized to bring a civil action for appropriate relief to enforce the
Lien pursuant to 29 U.S.C. § 1368(d)(1).

75.  The EBWLC Controlled Group members have failed or refused to pay the
Demand. By filing this Complaint, PBGC seeks judgment foreclosing on the Lien securing the
Demand amount, and if such amount is not paid in full in the time set by the Court, that all
property subject to the Lien be sold or transferred to PBGC to satisfy the Demand.

RELIEF REQUESTED

WHEREFORE, PBGC respectfully requests that this Court grant PBGC the following
relief:
1. With respect to Count I, enter judgment against the EBWLC Controlled Group,

jointly and severally, enforcing PBGC’s Final Determination in the amount of $5,165,764, plus

13



interest thereon from April 30, 2010, through the date of judgment, calculated in accordance with

29 C.F.R. 8 4062.7(a), (c), for Unfunded Benefit Liabilities, to be paid as follows:

a) $2,187,500, or an amount equivalent to 30% of the collective net worth of the

EBWLC Controlled Group, due upon judgment; and

b) The remainder to be paid according to the following terms:

$3 million note payable to PBGC, with a maturity date of September 15,
2027);

i. Payments of interest quarterly, with the first payment due June 1, 2017,

and interest shall accrue at 3% for the twelve months ending May 31,
2018, with a step-up of 1% every two years;

$250,000 annual principal payments beginning with an initial payment due
September 15, 2021, and equal payments on September 15 of each
following year through 2026;

Remaining principal and unpaid interest due no later than September 15,
2027; and

If the Eber Controlled Group believes that that none of its members had
individual pre-tax profits for its fiscal year, they shall notify PBGC within
30 days after the end of the fiscal year (i.e., June 30), and if PBGC
determines that the lack of pre-tax profits has been demonstrated to its
satisfaction, it will notify the Eber Controlled Group by September 1 and
provide for deferral of 50% of any amount of the liability until the
following year.

2. With respect to Count I, enter (a) judgment against the EBWLC Controlled

Group, jointly and severally, in the amount of $542,500 plus interest thereon through the date of

judgment, calculated in accordance with 29 C.F.R. § 4062.7(a), (c), and (b) declaratory judgment

that an equal amount of $542,500 will be owed on each of March 1, 2017, and March 1, 2016,

for Termination Premiums for the Pension Plan.

3. With respect to Count I11, judgment enforcing PBGC’s Final Determination and

declaring that the Liens securing the Demand amount, are valid and perfected in the amount of
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$2,187,500 against the personal property of the Defendants, Eber Bros., EBWLC, Eber Metro,
and Eber-CT.

4, With respect to Count IV, if the EBWLC Controlled Group does not pay PBGC
$2,187,500 or 30% of its collective net worth by the date ordered by the court, enforce the Lien
by the issuance of writs of execution and decrees of foreclosure:

a) authorizing and directing the execution and levy upon property secured by the
Lien and the transfer to PBGC all cash and cash equivalents encumbered by the
Lien and in excess of superior liens thereon; and

b) levy on and transfer to PBGC such other personal property of the EBWLC
Controlled Group that PBGC may nominate as acceptable in partial satisfaction of
those Defendants’ obligations, to the extent such strict foreclosure is consistent
with applicable law; and

¢) levy on and sell all other property and rights to property encumbered by, and
available for satisfaction of, the Lien or any lien arising from a judgment rendered
by the Court in this action; and

d) distribute the proceeds of foreclosure sale in accordance with the priority of
interest therein.

5. Award to PBGC all costs and expenses of litigation incurred in connection with

this action, pursuant to 29 U.S.C § 1303(e)(5); and
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6. Grant such other legal or equitable relief as shall be just and proper.
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